<EPA

Office Of 22E-2000

Unit_ed States .
Environmental Protection Enforcement October 1991
Agency (LE-133)

Enforcement In The
1990's Project

Recommendations Of The
Analytical Workgroups







ENFORCEMENT IN THE 1990’s PROJECT

RECOMMENDATIONS OF THE ANALYTICAL WORKGROUPS

TABLE OF CONTENTS
A MESSAGE FROM THE ASSISTANT ADMINISTRATOR . . ... ............ ii
INTRODUCTION. . .. .ottt et e e e e e L
EDITORSNOTE . .. eeeeeooeeeoeeee e iv
MANAGING FOR ENVIRONMENTAL PROTECTION . . . . ...\ oveonn. ... L1
STRENGTHENING THE STATE/EPA RELATIONSHIP. . .. ............ N .24
ENHANCING ENVIRONMENTAL RULEMAKING . . ... eveveannn. .. .31
USING INNOVATIVE ENFORCEMENT TOOLS.. . . ... e 4-1
PROVIDING COMPLIANCE INCENTIVES/LEVERAGE . . . ... oo e, 5-1
UTILIZING LOCAL GOVERNMENT . . v oo 6-1







A MESSAGE FROM THE ASSISTANT ADMINISTRATOR

The decade of the 1990's represents a new era in environmental enforcement as
the Federal, State and local governments and citizen's groups better combine their
resources to vigorously enforce our nation's environmental laws. The strategic
planning reflected in the Enforcement Four-Year Strategic Plan set themes and
directions for the Agency's enforcement program. The framework of the Plan,
however, must be implemented by specific, targeted initiatives and activities in
order to succeed. With this and other objectives in mind, Deputy Administrator
Habicht and I directed the Agency's Enforcement Management Council to develop
specific ideas for improving the enforcement process. Drawing on the talents of
Office of Enforcement staff, other EPA personnel in Headquarters and the Regions,
and, in some instances, non-EPA personnel, the six workgroups participating in the
effort have produced reports, collected in the Enforcement in the 1990's Proiect,
which complement the earlier Strategic Plan. Environmental experts from both
inside and outside EPA were given the opportunity to comment on the draft reports
before they were made final. These final reports provide concrete, thoughtful
recommendations for action in six discrete areas: measures of success, the
State/Federal relationship, environmental rulemaking, innovative enforcement
techniques, compliance incentives, and the role of local governments.

The 1990's Project reports establish an extremely ambitious and exciting agenda
that points in new, and sometimes wholly untried, directions. They identify
numerous action steps for EPA staff at Headquarters and in the Regions, the States,
the local governments, and citizens. We have begun to implement many of these,
and more will be undertaken before the end of the current fiscal year. The
Enforcement in the 1990's Project provides valuable, practical ideas whose
implementation will strengthen significantly the Agency's enforcement program as
we enter the 1990's.

James M. Strock
Assistant Administrator
for Enforcement







Intr ction

The dawning of the decade of the 1990's saw an outpouring of renewed concern
about our environment. Symbolically, Earth Day 1990 signaled the emergence of a
second environmental era at least as vital and energetic as the previous one which
had begun twenty years earlier. Concomitantly, enforcement has re-emerged as a
leading tool of environmental policy in recent years.

In the Fall of 1989, the Agency's Enforcement Management Council undertook
to develop specific ideas for improving the enforcement process, with part1cular
emphasis upon strengthening the intergovernmental relationship and reviewing
the EPA enforcement management systems to better assess the environmental
impact of the enforcement program. In order to capture a wide range of experiences
and perspectives, the Council surveyed approximately 50 environmental officials
inside and outside the Agency. In addition to the two subjects identified initially,
the interviewees solicited their opinions about other enforcement issues that
warranted analysis. Ultimately, the Council identified the six discrete enforcement
topics which are addressed in the workgroup reports of the Enforcement in the
1990's Project.

The workgroup reports are founded on certain guiding principles:

(1) The relationships between the Agency and the states, and between
the Agency and local governments, represent the key to more
effective enforcement activity in the future; the development and
strengthening of these relationships are essential to the
improvement of enforcement performance.

(2) For purposes of targeting cases, the management system should be
sufficiently flexible to encourage multi-media cases, and generally
those cases which are environmentally significant (i.e., risk-driven).

(3) As a means of measurement, and as a medium of communication
to the public, the counting of cases, referrals, convictions, penalties,
and the like, which constitutes an established and important feature
of the enforcement process, should be supplemented by alternative
measurements which reflect tanglble improvements in
environmental quality.

(4) Environmental regulations should be developed in such a way that
their enforceability is assured from the outset; greater involvement
of enforcement attorneys in the rulemaking process will provide
adequate representation of law enforcement interests. .

(5) Positive behavior modification in the regulated community and
more effective enforcement can be promoted by the use of
innovative approaches, different incentives and leveraging actions.




Effective implementation of the 1990's Project recommendations lwill require a
substantial commitment by the Agency, the States, the local governments and

citizens. Nevertheless these measures can significantly improve an allready strong
enforcement program and promote a better environment.
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EDITOR’S NOTE

The six Workgroup reports were prepared in the Spring of 1990.
Subsequently, some revisions were made in response to certain of the comments
received in the internal and limited external comment processes. In addition, the
first report, "Managing for Environmental Protection,” has been revised to
incorporate significant pertinent findings and recommendations produced by the
Multi-Media Enforcement Workgroup and reviewed by the Enforcement
Management Council in the Spring of 1991. Otherwise, the reports appear
essentially as they were written more than a year ago. Nevertheless, a number of
the Workgroup recommendations are already being, or have already been,
implemented; for this reason, and because of other supervening events, some
statements and assumptions contained in the reports may no longer be accurate.
The historic integrity of the documents as written, however, has been preserved.

Finally, I wish to thank Pete Rosenberg for his thoughtful editorial assistance
and Robert Banks for his tireless help in the formatting of the 1990's Project for
publication. '

Robert G. Heiss

Director, Office of Enforcement Policy

Office of Compliance Analysis and
Program Operations
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ENFORCEMENT IN THE 1990’s PROJECT

RECOMMENDATIONS OF THE ENVIRONMENTAL
MANAGEMENTIENVIRONMENTAL MEASURES WORKGROUP

I. Goals and Objectives of the Project

An important issue among close observers of the country's env1ronmental
enforcement system is whether the most 1mportant environmental matters are
being mvestlgated and prosecutedl While there is broad agreement that a significant
level of casework is occurring, some question whether the current federal and state
enforcement efforts are focused upon the right mix of cases. Others wonder
whether the Agency can adequately demonstrate that the federal/state enforcement
effort truly furthers the country's environmental protection goals.

As one would hope, management systems drive behavior. Through direct and
subtle messages they instruct managers what is and is not valued behavior. A
perception exists that current management systems fail to provide adequate
incentives for managers to initiate complex cases which may have the greatest
environmental payoff. S

We recognize that fundarnental d1fferences exist between the Agency's
respective regulatory programs. These arise from the diverse nature of the regulated
communities, differences in statutory and regulatory schemes, and differences in
program history and culture. Beyond this, each program has developed an approach
to establishing priorities, modeling workload, allocating resources, and rewarding
performance which reflects the best thinking of those closest to the program.

In recommending that each program review certain aspects of their workload
models or 51gn1flcant non—compliance definitions, we are not prejudging the result
of such review. In some programs, the review may reinforce the wisdom and
effectiveness of the current approach. In others, it may be the catalyst for
innovation which helps make good programs even better. ,

The Environmental Management/Measures Workgroup identified a number
of areas in which specific actions could be taken to address the issues. The objective
of the effort was to evaluate the impact of existing management systems upon
mspectlon targeting and case selection decisions made in the field. One goal was to
examine whether current systems encourage state and regional managers to allocate
investigative and prosecutorial resources to those matters with the greatest
environmental payoff. The Workgroup also sought to identify opportunities to
enhance the ability of regional and HQ managers to communicate the
environmental significance of our enforcement efforts to the regulated commumty
and to the American public.
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IL. Process Leading to Recommendations |
! .

The process for developing recommendations varied in the respectlve areas. In
general, however, the recommendations were developed after consultation with the
HQ compliance programs and other interested HQ [OPPE'S Environmental Results
Branch] and regional offices. 5 v

Where it seemed instructive to do so, we also contacted other adm1n1strat1ve
[Administrative Office of the Federal Courts], regulatory [SEC, OSHA], and law
enforcement [DEA, FBI, ATF] agencies to gain insight into the1r management
practices. EPA's overall enforcement management system employs many elements
corhmon to these other systems. A description of the key features of the
management systems utilized by these organizations is contained in Attachment A.
Differences in the scope and rigor of regulatory programs, differing cultures and
expectations regarding enforcement within the organization, differing levels and
modes of oversight from Congress, and differing expectations from the public
explam some of the dissimilarities between EPA's systems and those of these other
agencies. :

Nevertheless, many similarities exist. EPA relies heavily upon perlodlc on-site
reviews to complement its quantitative approach to resource allocation and
performance review. ‘We consult with and value input from groups outmde of EPA.
Our resource allocation models contain a number of workload factors which have
the effect of Welghtlng more heavily certain types of complex cases. An example is
the system of ‘pricing factors utilized in the Office of Regional Gounsel (ORQO)
workload model. Pricing credits may be allowed for multi—facility or cross—media
matters, consent decree compliance proceedings, and significant amendments to
complaints and decrees. Credit adjustments are determined by mutual agreement of
the Regional Counsel, the appropriate Enforcement Counsel, and|the Office of

Compliance Analysis and Program Operations (OCAPO). |

ITI. Overview of Recommendations

Our Workgroup focused its energies on recommendations designed to increase
the emphasis on the qualitative benefits of enforcement actions. The Workgroup
recommendations fall into six distinct areas: P :

i

Environmental Initiatives: Dedicating resources to specml pro]ects of

unique environmental programmat1c significance to complement the

base enforcement program in each medium;

Management Incentives to Bring Cross Program/Cross Media Cases and
Other Environmentally Significant Cases: Creating positive 1ncent1ves
to pursue the most significant environmental litigation;

’
|
i
i
)

i
.
|
|
|
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Definition of “Significant Non-Compliance” (SNC): Evaluating each
program's SNC definitions to ensure that they direct attention toward
appropriate matters;

Use of Enforcement Initiatives: Developing environmental enforcement
initiatives and incorporating within those initiatives measures of the
environmental impact of enforcement actions; :

Effective Communication: Enhancing our ability to communicate the
qualitative environmental significance of individual enforcement cases,
enforcement initiatives, or the body of enforcement casework; and

Improved Environmental Measures: Identifying program specific
measures of the contribution enforcement actions make toward
environmental improvement. ‘

IV. Recommendations

A. PROVIDE REGIONS AND STATES WITH RESOURCES TO PURSUE UNIQUE
ENVIRONMENTAL ENFORCEMENT INITIAT]IVES

1. The Agency should allocate its enforcement resources so that some of the
resources in any program are allocated to traditional enforcement workload factors.
The remaining factors would be allocated specifically to special initiatives (e.g.,

targeted industry) or regional envu:onmental priorities (e s geographleal
initiatives).

There is concern that the current Agency management systems -[STARS,
workload models] and priority setting tools [SNC definitions] discourage regional
initiative and innovation, and deter the prosecution of multi-media cases, and
- cases that are the most environmentally sxgmﬂcant - The management systems were
de51gned as output-driven means of encouraging and tracking the volume of
inspection and enforcement activities. While these management systems have
served an important function in restoring the flow of enforcement casework, some
feel that they are not sensitive to qualitative distinctions between cases and the
variance in resources needed to manage multi-media cases and the most
environmentally significant cases. Others perceive that they may not allow
sufficient ﬂex1b111ty for a Region to focus concerted attention upon specialized local
problems in an industry, geograph1c area, or program. Such cases often demand
investments not provided for in our resource allocation models

In designing such multi~-media and "environmentally targeted" projects,
senior Regional management must balance the demands upon Reg10na1 Counsel
and program resources. -An efficient process for documenting, reviewing and
approving specific projects would need to be established for securing concurrence of
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the Region, the HQ compliance programs affected by a proposal, and OE in such
projects. HQ must be careful not to over-manage this process. The|pro]ects should
be managed within the Region with periodic oversight by the HQ offrce

Each Reglon would negotiate quantitative STARS commit ments Wthh reflect
the revised level of resources available for base program momtormg and
enforcement activities (i. e., outputs commensurate with fundmg at the reduced
resource level).

2. STARS should be used to track the ob]ectlve outputs assoc1ated w1th these
“environmentally targeted” projects. Descriptions of the admnmstratlve and
environmental progress of such projects would be described quarterly in the
Regional Administrator’s narrative memorandum accompanymg the Regional
Administrator’'s STARS submission. .

The STARS management system was designed to expand managers -ability to
negotiate performance targets which' reflect their views of what ought to be
accomplished in their programs. It encourages up—front plannmg, provides for
qualitative narratives to augment quantitative reporting, and promotes negotiation
in establishing the level of program activity outputs. Indeed STARS fully
complements the objectives of this set-aside program. -

Furthermore, the Deputy Administrator has endorsed the recommendatlon of
the Multi-Media Enforcement Workgroup that EPA provide balance in the STARS
system, with its current single media focus, by 1ntroduc1ng a limited number of new
STARS measures to ascertain the Agency's success in multi-media comphance and
enforcement activities. These cross program/multi-media STARS measures will be
introduced in FY 1992. ]

. STARS is the pnmary method for trackmg the progress of "env1ronmentally
targeted" projects. The RAs can identify the qualitative value and environmental
impact of these projects in the memorandum accompanying the RA's STARS
submission. .

3. To assure that these prlorlty pro;ects are undertaken, the Deputy
Administrator should continue to direct the implementation of this process

Since this proposal impacts upon the responsibilities of the Headquarters
program offices and the Reglons, and is covered by the Agency's management and
accountablhty systems, it is a matter which OE should not (and cannot) unilaterally
initiate. The Administrator's September 25, .1990, announcement of the
enforcement goal for multi-media enforcement effectively estabhshed this
approach as Agency policy. The Deputy Administrator issued implementing
guidance to the Regions and the program offices applicable to f FY 1991, and
established an Agency-wide Multi-Media Enforcement Workgroup .cha1red by OE,
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. to develop policy guidance for future years.

The Workgroup's final report, which was issued after consultation with the
Deputy Administrator and the Enforcement Management Council, presented a
broader - goal for application - beginning in FY 1992: To integrate a
cross—program/multi-media perspective into all stages of environmental
‘enforcement planning and decision-making. Its stated purpose was to achieve
additional public health and environmental protection results, deterrence, and
efficiency which could not be achieved by traditional single media approaches alone.
The Workgroup recognized six objectives associated with the revised goal: '

(1) To institutionalize processes that provide enforcement staff
with comprehensive information about facility compliance
‘early enough in the enforcement process to facilitate informed,
efficient targeting and enforcement response;

(2) To consolidate and coordinate cross—program/multi-media
inspection plans and targets; : :

(3) To consolidate or coordinate enforcement actions where
cross-program /multi-media violations exist at a given facility
or company; :

(4) To reduce transaction costs and minimize barriers to
comprehensive solutions to environmental problems by, for
example,developing training programs that foster a
- cross—program /multi-media perspective on enforcement;

(5) To seek enforcement settlements which address the broad range
of environmental problems posed by the violator and correct
underlying pollution and compliance management concerns;
and ‘ ‘

(6) To develop mechanisms for explaining the cross-
program/multi-media goal to the regulated community,
evaluating the success of cross—program/multi-media efforts,
and communicating the results both internally and externally.

Guidance was also provided on related implementation matters such as
counting multi-media cases for external reporting, allocating penalties in settled
multi-media cases, cross—program/cross-media enforcement activity planning by
Headquarters Program Offices, the evaluation of existing case screening guidance,
and the development of an addendum on Multi-Media Enforcement to the Policy
‘Framework on State/EPA Enforcement Agreements. ' i :
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PROPOSED ACTIOM: The Regions should implement an integrated
cross—program/multi-media perspective into all stages of environmental
enforcement planning and decision-making beginning in FY 1992. | '

o v : i
B. DEVELOP MANAGEMENT INCENTIVES TO BRING ENVIRONMENTALLY
SIGNIFICANT CASES , o
1. All of the Agency’s primary manégement systems should be reviewed to
identify and remove elements which may discourage Regions from bringing the
most significant cases. ;
2. OE should examine and revise as necessary the ORC work]?.oad model to
provide incentives to initiate and prosecute multi-media cases. ,A;spart of this
effort, OE should consider whether to utilize a case “tiering” or “wreighting” system.

The challenge is to design management systems which implement the vision
of the national enforcement strategic plan by providing incentives to encourage the
enforcement program it foresees. EPA has long considered whether and how to
assign differing resource allocation "weights" to different categories of cases. Prior
efforts to devise a specific weighting scheme have given rise to the current ORC
resources allocation workload model. This model does not expressly distinguish
between the resource demands of major and minor cases. It does, however, contain
a number of discriminating workload factors which tend to reflect the demands of
more complicated cases. For example, the current model: 5

* Weights judicial cases more than administrative cases; S

* Provides a vehicle for weighting multiple counts within a single!e referral; -

* Provides a vehicle for weighting multi-facility cases greater than '
single-facility cases; and : . a

* Provides weighted credit for amending an enforcement referral for separate

and distinct violations of more than one statute.

The ORC Workload Model should be examined and revised as necessary to provide
weighting factors which provide the resources needed to encourage multi-media -
and the most environmentally significant litigation. Some helpful adjustments
have already been proposed for the Model, which is the one most impacted by the
increased costs associated with cross-program/multi-media enforcement. After the
ORCs have had more experience with these types of cases and associated costs, the
Workload Model Workgroup of DRCs should review these adjustments to ensure
that proper incentives are being created. ' .
PROPOSED ACTION: Recent revisions to the ORC workload mo:del for cross
program/multi-media activities should be evaluated in the Spring of 1992 and any

appropriate further revisions considered for FY 1993 implementation. |
i
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-~ . 3. If program workload models become unfrozen, the Deputy Administrator
should require each program to review its enforcement workload model, budget
and accountability systems and make any changes that are necessary to provide
incentives to initiate cross-program/cross-media cases, and those cases which are
environmentally most significant.

Upgrading the ORC workload model will have only limited impact upon the
behavior we seek to affect. The Regional program divisions make key decisions
about which facilities to inspect based upon HQ program guidance and tracking
systems like STARS. Because workload models are currently frozen, they are not a
significant disincentive to cross—program/cross—media ‘enforcement at this time.
However, the Agency's budget and its resource distribution models should be
designed to. adequately support the planning, development, filing and conduct of
cross-program/cross-media enforcement - actions, whether the cross program
elements are combined in one action or simply coordinated during all or part of the
enforcement process. The ORC and program office management systems must
work together to establish mutually reinforcing incentives for the Region's
technical and legal staffs. ' '

PROPOSED ACTION: Given the current workload model freeze, no action is
recommended at this time. If, however, the models become unfrozen at some time
in the future, issues related to the cost of cross-program/cross-media enforcement
will need to be considered and factored into the models as appropriate.

4. At the end of each fiscal year, the Regional Administrators should provide a
narrative analysis of the actions taken to implement the objectives of the Regions’
strategic enforcement plans. This analysis should be included in the Regions’
STARS memorandum for the fourth quarter.

At the end of each fiscal year, the Regional Administrators should evaluate the
Regions' implementation of their strategic enforcement plans with particular
emphasis on actions to implement multi-media approaches. The analysis should
address the environmental significance and strategic value of the enforcement
activity during the fiscal year. OE has provided the criteria and format for this
analysis (see Attachment B). :

5. At the end of each fiscal year, the Director, Office of Civil Enforcement,
assisted by the Enforcement Counsels, should provide a narrative analysis of the
manner in which the enforcement actions taken further the strategic enforcement
plan with particular emphasis on actions to implement multi-media approaches.
Where possible, this analysis should consider the environmental significance and
qualitative merit of enforcement actions. :
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C. ASSURE THE APPROPRIATENESS OF “SIGNIFICANT NON-COMPLIANCE”

DEFINITIONS : o i o

In designating certain violations to be "significant non—co:mpliance," the
Agency seeks to focus management attention and enforcement resources upon
compliance problems of particular environmental . and/or | programmatic
significance. Attachment C is a summary of FY 1991 program priorities and the SNC
definitions in all environmental enforcement.programs for FY 1991. We should
continue to seek improvements wherever possible in the extent to which the
current SNC definitions focus program activities on environmentally significant
matters. : . :

1. OE and the Headquarters compliance programs should establfish a consistent
view of the role and function that SNC definitions should play in each program.
This should take into account the use of SNCs to reflect program priorities, strategic
objectives, and the allocation of Federal/State resources. L

While the concept of SNC definitions has been with EPA for a number of years,
no consistent set of principles has been applied across programs for their use. As the
Agency seeks to set clearer enforcement priorities and establish Agency-wide and
Region-specific strategic plans which cut across program areas, it becomes essential
that SNC definitions reflect the management priorities of each program.

2. The Deputy Administrator should require each program office to review its
respective “Significant Non-Compliance” definitions to assure that they identify the
most environmentally and programmatically significant behavior and effectively
target the allocation of Federal and State enforcement resources. |

As resources are stretched to meet increasing demands, SNC definitions must
be carefully focused if they are to serve their purpose in priority. setting. Each
program should annually review the behavior it seeks to impact and refine its SNC
definitions consistent with that end. » |

In view of the Agency's heightened commitment to strategic fplanning, it is
appropriate to ask each program to assure that the SNC definitions iestablished for
each program accomplish these goals. Program offices should also review the
backlog of cases which have been pending before the State for an excessive period to
determine whether patterns of inaction by EPA suggest a need to amend SNCs (i.e,,
whether the SNC definition is too all-encompassing to be an effective prioritization

tool). . : E

PROPOSED ACTION: Working in conjunction with the HQ compliance programs,
OE/OCAPO should, through the joint OE/ program office Strategic Planning
Meeting process, discuss the criteria and guidance needed to guide the review of
each program's SNCs. Applying this guidance, each programg office should
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determine by the end of the third quarter of FY 1992 if amendments are needed to its
SNC definitions. Each program should implement appropriate SNC changes by the
beginning of FY 1993. ,

D. DESIGN ENFORCEMENT INITIATIVES WITH ENVIRONMENTAL IMPACT S
IN MIND, AND DEVELOP BASELINES AGAINST WHICH TO MEASURE
SUCCESS.

1 Focusmg initially upon the pilot enforcement projects undertaken by the
Regions, the Regions and HQ program offices should design measures of
environmental impact. Experience gained through these efforts will enhance the
design of future enforcement initiatives. :

Enforcement initiatives provide opportunities to set specific environmental
objectives and to evaluate the impact of such initiatives, Specific, measurable
enforcement objectives should be identified at the inception of the initiatives.
Specific means of evaluating the environmental and/or programmatlc impact of
- the project should also be developed at that time.

The set of enforce’ment initiatives' currently being developed may provide a
useful laboratory for measuring the environmental benefits of pilots focusing upon
a geographic area, a regulatory objective; or a high priority industry.

» Appropriate measures of success for a waterbody enforcement
initiative might include surrogates such as quantifiable pollutant -
loadings, scope or frequency of shellfish closures, scope of
"fishable/swimmable" designations, or levels of targeted toxics [PCBs,
DDT] in fish/shellfish. Pollutant loadings measure the location,
magnitude, type and timing of pollutant discharges. They indicate the
pollutant stress placed on a system and the effectiveness of the
‘regulatory program in controlling discharges. There is a good
correlation between loadings and water quality, and levels are
responsive to enforcement actions as loadings (or loading
authorizations are reduced. Shellfish closures measure the degree to
which states close off or limit access to shellfish harvesting areas.
Because the objective measure used is coliform levels, which respond
quickly to changes in loadings, there is a close link to the effectiveness
of enforcement activities. "Fishable/swimmable" goals are, like
shellfish closures, readily understood by the public, and have an
indirect correlation to the success of enforcement, Toxics in
fish/shellfish. also furnish a potential enforcement measure since,
over time, levels of contammatlon decline as compliance is achieved
and mamtamed
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* Measures of air toxics emission reductions might include reductions -
in mass balance net loss calculations, or actual reductions in TRI
emissions reported in subsequent years. ‘ |

e Environmental indicators for an industry-specific enforcement
initiative may include reduced loadings of fingerprinted
contaminants or reduced levels of specific contammants in
fish/shellfish. Used to great effect in the Pretreatment Inltlatlve,
demonstrable changes in industry compliance rates may also be useful
indicators of the impact of an mdustry—specxﬁc enforcement
initiative.

2. Specific attention should be given to the data management and data quality

needs of enforcement initiatives. Mechanisms must be in place to gather, maintain
and analyze data on appropriate measures of enforcement lmpacits. |

Considerable attention must be given to designing measures for Wthh
compared "before" and "after" data can be obtained. ; ’
|
E. DEVELOP ENVIRONMENTAL INDICATORS IN EACH PROGRAM TO
MEASURE THE ENVIRONMENTAL IMPACT OF ENFORC’EMENT ACTIONS.

1. In cooperation with OE and OPPE’s environmental resullts staff, each
program should develop indicators of the environmental impact of 11ks enforcement
activities,

Key characteristics of environmental indicators include a bfasis in sound
scientific knowledge, reliance on an adequate data base, and the ability to:

¢ identify and track environmental progress; » ; :
e mark trends in environmental quality in umque geographic areas or
eco-systems .
* help evaluate program effectiveness; |
e target the allocation of program and compliance and enforcement
resources; and
¢ communicate effectively to the public the accomplishment of !
Agency programs. |
2. The program offices should define appropriate measures which reflect the
environmental impact of enforcement activities. Two types of mdlcators which can
be implemented now are (1) the amount of pollution or emission reduced,
eliminated, or prevented by each enforcement action, and (2) the results of
effectiveness studies for enforcement initiatives. OE and OPPE will work closely
with the programs in identifying indicators of these types which can’{ be quantified
and tracked. | !
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Where these impact measures can be linked directly to enforcement activities,
they may be useful tools in describing the environmental contribution of (1)
individual enforcement cases, (2) specialized enforcement initiatives, or (3) the
aggregate volume of enforcement actions in a given regulatory area.

Identifying indicators of the environmental contribution of a program's
enforcement effort is a complicated matter. The indicators must measure true
environmental conditions and not levels of administrative activity [e.g., permits
issued].. They must be sensitive to the relatively small levels of environmental
change likely to be brought about by an individual case or case initiative, but also
capable of capturing the large benefit of the deterrence created by the enforcement
program. Data on the measures must be scientifically valid and defensible, and cost
effective to obtain. In addition, the measures must be understandable [and
intuitively communicative] to the public, defining environmental protection-in
terms that the public cares about [e.g., returning water bodies to fishable/swimmable
status]. Finally, because direct measurable benefit may occur substantially after the
successful resolution of the enforcement action (where controls must be installed),
associating the action with the corresponding benefit requires increased tracking
effort, and the communications impact of reporting the environmental result is
blunted by the passage of time. ?

Two basic types of indicators of enforcement activity have been recommended
by Agency-wide groups for current implementation. They were identified by the
Multi-media Enforcement Workgroup and reviewed by the Enforcement
Management Council in the Spring of 1991 and presented to the Environmental
Indicators Workshop in July 1991. These measures are as follows:

(1) Amount of pollutant or emission eliminated, prevented or controlled

On a case-by—case basis, the Agency will attempt to quantify the impact of an
enforcement action on the amount of pollution released into the environment or
controlled to avoid release. This measure would be designed to show the effect of
the enforcement activity including pollution prevention and other innovative
settlement provisions in bringing a facility from excess levels to allowable levels or
better. It is intended that the resulting numbers would be reported as part of a
narrative description, rather than in columns on a chart with totals.

(2) Effectiveness studies for enforcement initiatives

The second type of indicator would result from conducting one or two national
enforcement effectiveness studies for each program each year. The recent studies of
the National Municipal Policy and Lead Phasedown Program (see attachment D)
attempt to evaluate the effectiveness of the enforcement strategies employed by EPA
and the States using several measures, including: (1) measures of environmental
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results and pubhc health benefits associated with reductlons in pollutant loadings,
and (2) shifts in compliance rates due to enforcement actions. Wh1leI deterrence was
not directly measured, an attempt was made to find an association between
enforcement actions and a subsequent decline in the frequency of new violations
detected in the regulated community.

It is contemplated that effectiveness studies would also provide the potential
vehicle for attempting to quantify the reduction in risk from enforcement actions.
Risk reduction would be expressed in lay terms. i

The Workgroup also identified another type of indicator for potential future
development: measurements. against a baseline of pollutants in an ecosystem.
Recognizing the additional data needs associated with this 1nd1cator some start-up
time will be involved in bringing this approach on line.

PROPOSED ACTION: With respect to identifying env1ronmental 1nd1cators of
enforcement activities, OE, in coordination with OPPE, should continue to promote
the use of these types of indicators by the program offices. Each program should use
each of these types of indicators in at least one discrete regulatory act1v1ty during FY
1992. ‘

E

F. ENHANCE THE AGENCY'S ABILITY TO COMMUNICATE ABOUT THE
ENVIRONMENTAL CONTRIBUTION OF THE ENFORCEMENT PROGRAM.

1. OE should place emphasrs on following detailed guidance recently issued to
HQ and regional staff concerning personnel communicating effectlvely about the
environmental contribution of enforcement actions. f

i

t

OE has recognized that guidance is needed to assist technical and legal staffs in
helping those HQ and Regional staff responsible for drafting announcements about -
enforcement actions. The guidance recently issued by OE's Director of Enforcement
Communications is designed to fulfill our objective of better communicating the
1mpact or importance of case-specific or program-wide developments. Adopting a
concise and consistent format for all written enforcement communications enables
texts prepared for EPA use also to be used for public outreach purposes. The
guidance mandates the use of plain English in enforcement communications, and
present and explain the formats appropriate for enforcement items used for both
internal and external distribution. The guidance also provides procedures to deal
with internal and external press organizations.

PROPOSED ACTION: OE should promote the use of the formats and concepts
contained in the communication guidance whenever appropriate.

1-12




-2, Enforcement outreach activities need to become a routine and
‘institutionalized aspect of our casework. Each Region should assure that conscious
consideration is given to the communications aspects of each case, and that HQ is
apprised early of cases of national significance. OE should also consider making
effective communications a part of the performance standard for each ORC and OE
superwsor.

Management encouragement to make enforcement communications ‘more
effective should continue until it becomes as common to plan the communications
aspects of an enforcement action as it is to plan the legal strategy of the case. Each
Region should develop a process to assure that a decision regarding
communications is made for each judicial or administrative case. The
communications strategy for any given case might correctly range from active
outreach to passive response to inquiries. OE should examine how to use the
Weekly Regional Report or other means to make HQ aware of cases of potential
national interest. Incorporating effective communications into the performance
standard for each ORC and OE supervisor, manager or executive would assure that
adequate attention is focused on the important task of enforcement
~communications. '

PROPOSED ACTION: A standard clause addressmg effective enforcement
communications should be developed and included in the performance agreements
for ORC and OE supervisors, managers and executives.

. The Enforcement Counsels should be responsible for 1dent1fy1ng and
commumcatmg to OE’'s Director of Enforcement Commumcatlons, major
enforcement stories of interest to the trade press and newsletters in their fields as
well as to the national media.

OE's Director of Enforcement Communications maintains liaison with the
specialized trade publications, and conducts outreach activities in coordination with
HQ and Regional public affairs personnel. The Enforcement Counsels should assist

‘this effort by developing and maintaining active lists of trade press pubhcatlons,
analyses of these publications, coverage and intended audience, and assessments of
the relative popularity or value of key trade press publications. '
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BRIEF DESCRIPTION OF ENFORCEMENT MANAGEMENT
SYSTEMS EMPLOYED BY VARIOUS FEDERAL AGENCIES

The workgroup contacted certain administrative,  regulatory, and law
enforcement agencies to gain an understanding of their enforcement management
systems. A brief description of the systems they use follows: ‘

Occupational Safety and Health Administration. OSHA'S - enforcement
management system focuses on the number of inspections conducted against a
known and almost infinitely large universe. Inspection targets are never met; but
the management system stresses flexibility and forgiveness, and not attainment of
pre-set objectives. Congressional oversight focuses on the size and nature of the
gap between planned and accomplished inspections, and not upon  actual
enforcement accomplishments. : t

Securities and Exchange Commission. The SEC stresses and strongly
encourages individual entrepreneurial activities leading to the uncovering and
prosecution of cases. Each matter proposed for prosecution must come before the
full Commission for approval. The number of judicial and administrative
enforcement actions brought each year is small by EPA standards [312 in the high
year], and substantial top management attention is given to each case. Accordingly,
the SEC relies less upon management systems and more upon the personal
involvement of top managers in making judgments about the strategic value and
programmatic quality of their cases. Regional workload focuses substantially upon
issues which are unique to the securities industry in their Region [i.e., oil and gas
fraud in Texas; insider trading in NYC; penny stock in Denver]. Performance of
program managers is based upon largely subjective evaluations of the extent to
which cases being brought are consistent with national priorities, are highly
complex, and are of sound legal quality.

Administrative Office of the Federal Courts. Judges maintain and use
minute-by-minute time sheets to allocate judicial resources across over 200
different categories of civil and 1160 categories of criminal cases. This data is
normalized to provide a relative weighting factor for each category of case. Each year,
an analysis is performed of the case docket of each federal district. Multiplying the
number of cases by the weighting factor yields the resources needed by each district.

Drug Enforcement Administration. The DEA management system employs
two key indicators as bases for classifying a case. These indicators are weighted in
descending order of importance to give the investigating office a relative level of
credit for each case based on its value against Agency priorities. The first indicator is
the drug involved, such as heroin, cocaine, morphine, etc. The second indicator is
the level, function or impact of the criminal being investigated, such as a person
who operates a laboratory which produces illegal drugs, the head of a criminal
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organization which produces or distributes drugs, a financier ; who provides
trafficking funds, or a person who is legally registered to dispense drugs and diverts
them to illegal traffic. DEA Headquarters uses these two indicators to assign a
weight to each case, based upon descriptive data provided by the field office in
case-opening reports. Each year, resources are allocated pursuant to 'the value of the
cases on the docket of that office, its relative level of success in prosecutmg last.
year's cases, and Agency priorities for the coming year. é

This process requires detailed definitions of the factors which govern the
assigned values, and reserves to DEA Headquarters ultimate welghﬁng ]udgments
Even with those factors in place, substantial discussion occurs concermng the
upgrading or downgrading of cases. :

Federal Bureau of Inve‘stlgatnon. The FBI's management systen!x relies heavily
upon periodic in-person evaluations of each office. They do not apply a weight or
value to cases, but instead conduct on-site reviews of each office every two years.
These reviews tend to be exhaustive, using information provided by the office being
reviewed, as well as interviews with other federal, state or local law enforcement
agencies. Based on this information and the number of indictments, convictions
and other relevant data, judgments are made about the office's | efficiency and
effectxveness , |

' l

Bureau of Alcohol, Tobacco, and Firearms. Untjl about seven’ years ago, the
ATF utilized a management system which allocated resources 'based upon a
case-by—case weighting system similar to the mechanism now used by DEA.
Weights were assigned depending upon the nature of the contraband, the volume
involved and the functions and scope of the operators involved. ATF abandoned
the system to eliminate internal disputes. ATF now utilizes a process of periodic
field office reviews similar to that employed by the FBI.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

w, WASHINGTON, D.C. 20460
- SEP j3 199] | OFFICE OF ENFORCEMENT

MEMORANDUM

SUBJECT: Guidelines for FY 1991 Regional Reports on Implementation of the
Administrator’s Multi-Media Enforcement Goal

FROM:  Edward E. Reich C—< S 7 <\

Acting Assistant Administrator
for Enforcement

TO: Regional Administrators

This memorandum transmits final guidelines for preparing the FY 1991
Regional Multi-Media Enforcement Reports on implementing the Administrator’s
multi-media enforcement goal (also known as the Transition Plan Report). A draft
of the proposed guidelines was sent to you on July 23, 1991, for your review and
comment. While several changes have been made to the guidelines in response to
your comments, I have generally resisted adding new elements in an effort to limit
the reporting burden on the Regions. Although the guidelines were developed to
provide direction to the report and to promote some consistency in the Regional
submittals, each Region has broad flexibility on how best to characterize their
activities and on what additional information they want to provide in their report.

The guidelines for the Regions’ FY 1991 Multi-media Enforcement Reports
result from the Deputy Administrator’s memo of February 19, 1991, entitled
“Implementation of the Administrator’s Multi-media Enforcement Goal,” in which
the Deputy Administrator requested that each Region provide an end-of-year report
on their efforts to achieve multi-media enforcement. Each Region was given the
flexibility to design its own report “to best reflect its progress in addressing each of
the categories of multi-media enforcement.” The Deputy Administrator’s
memorandum listed five broad categories of cross-program/multi-media
enforcement: enforcement actions deriving from multi-media and cross-program
inspections, even where the subsequent enforcement action is single medium;
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enforcement actions deriving from multi-media and cross-program initiatives,
even if action is single medium; any enforcement action resulting in multi-media
and cross-program settlement conditions; multi-media or cross-program
enforcement actions; and single medium actions which meet any of ithe above
criteria by virtue of a coordinated effort with State and/or local governments or
with other federal agencies. !
|

The Multi-Media Enforcement Workgroup was established to analyze and
develop recommendations on multi-media enforcement implementation issues.
Among other things, it considered the form and content for the end-lof-year reports.
The Workgroup supported the need to retain flexibility in de51gnmg the Regional
reports, but felt that the Office of Enforcement should develop an outhne for the
reports so that there would be some national consistency in reporting, and so that
areas of interest to Headquarters would be covered in the reports. The Workgroup
suggested topics that were appropriate for inclusion in the reports.

The gu1del1nes for the end of year report (Attachment A) mcorporate the five
categories of multi-media enforcement, as well as updates on key items discussed in
the FY 1991 Regional Transition Plans for implementing the cross-program, multi-
media enforcement goal. The final guidelines also reflect the spec1f1c:

recommendations of the Workgroup. : ;

We received a question on the proposal concerning the appropnate level of
detail for the report, including a question on the Enforcement Results section of the
report, asking whether the Regions should be providing only their raw numbers of -
cases, or narrative descriptions of each case, or perhaps narrative descriptions of a
few of their more important cases. While we anticina‘e that Regions will include
some numerical/statistical data on their multi-media activities, we do not view the
report as primarily statistical: Thus, narrative descriptions of a few of the more
significant cases completed or underway would add useful perspective. In any
event, our primary interest is in the mechanisms the Region has developed or is
developmg to support its multi-media enforcement program and 1ts overall
experiences to date.

One Region expressed the view that the report “should address the real costs
to the Regions of implementing multi-media enforcement.” In response to this
comment, we added a reference to costs in the guldelmes, but are not asking that
Regions undertake any speaﬁc analysis in preparing their reports. We would,
however, be interested in Regional insights on the resource question. In this regard,
you may wish to dlstmgulsh between the initial start-up costs and pro;ecnons on
what the longer term, ongoing costs might be.
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I request that the Regional reports be submitted to me by November 27, 1991.
Questions concerning these guidelines can be directed to Jerry Bryan at 260-4140 or
Rick Duffy at 260-3130.

Attachment

cc:  Assistant Administrators
Deputy Regional Administrators
Regional Counsels ]
Headquarters Compliance Office Directors
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Attachment A !

Qutline of Topics for the FY 1991
Regional Multi-Media Enforcement Report

Overview ;
¢ Impact of multi-media enforcement on Regional enforcement effort
* Lessons learned from first year’s efforts
* Recommendations for any change to multi-media enforcement approach/ future dlrectlons

Enforcement activities/results/accomplishments
¢ Civil judicial, criminal, and administrative enforcement activity involving the following:
a. Enforcement actions deriving from multi-media and cross-program mspecth'\s, even where the
subsequent enforcement action is single medium;
b. Enforcement actions deriving from multi-media and cross-program zmtxatlves even if action
is single medium; .
c. Any enforcement action resulting in multi-media and cross-program settlement conditions;
d. Consolidated or coordinated multi-media or cross-program enforcement actlons
e. Single medium actions which meet any of the above criteria by virtue of a coordmated effort
‘with State and/or local governments or with other federal agencies.
* Discussion on the implementation and results of Regional or national cross-program, multi-media
initiatives such as geographic, pollutant, or industry or facility type.

Institutional adjustments made to stimulate/integrate multi-media approaches
¢ Progress on incorporating multi-media inspections (coordinated, consolidated, checkllst) into the
Region’s inspection practices. :
* Case screening !
a. Changes or additional details of case screening process since submission of the Regional
Transition Plan. Changes in case screening planned for FY 1992. |
b. Early observations on implementing case screening in Region
¢ Organizational or inter-regional coordination changes
e Barriers to and costs of implementing multi-media approaches/ how addressed;
e Other |
Progress on developing Regional enforcement environmental mea:sures

Communications (internally among programs and externally about enforcement
actions) |
® Progress in implementing the FY 1991 Enforcement Communication Plan from the Regional

Transition Plan (progress on communicating significant enforcement cases to the pubhc, including
high-risk cases and those resulting from targeting and other regional initiatives).




ATTACHMENT C
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SUMMARY OF FY1991 PROGRAM PRIORITIES AND |
"SIGNIFICANT NON-COMPLIANCE" DEFINITIONS IN ALL
ENVIRONMENTAL ENFORCEMENT PROGRAMS FOR FY1991

——--——————————_————.—————_____.-———-———————_——_-—--———-————_——-————-——-..‘-_——-—
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NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM PROGRAM
[NPDES]

Program Priorities

¢ Assuring Municipal Compliance, by expanding upon the success of
the National Municipal Policy by focusing upon continuing
compliance by POTWs

¢ Pretreatment, and continued enforcement against POTWs which
fail to implement all aspects of their approved Pretreatment programs
This will include:

-~ POTW actions to assure compliance by Industrial Users
EPA or State enforcement actions against both the
POTW and IU, focusing upon IUs which violate
categorical Standards and where the POTW has
interference or Pass-through problems;

- Coordination between pretreatment and POTW programs;

- Enforcement of whole effluent toxicity limitations;

— Criminal Enforcement: Above areas, plus significant
unpermitted discharges, knowing or negligent introduction
into a POTW of toxic pollutants/HWs, fraudulent DMR
reporting; and

- — Timely and appropriate enforcement.

Significant Non-Compliance Definitions [By Major Permittees]

¢ Violation of interim or final effluent limits of a defined duration and
magnitude

* Violation of construction schedules

* Violation of reporting requirements
Non-Compliance with pretreatment implementation standards
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* Violation of a compliance schedule [shoft term/ nor\-uconst‘ru;:ﬁdn] |
WETLANDS PROTECTION PROGRAM
Program Priority

sUnpermitted Dischargeé

Significant Non—-Compliance Definitions: _None
PUBLIC WATER SUPPLY SYSTEM PROGRAM [PWSS]

Program Priorities -

» Compliance with National Primary Drinking Water Regulatmns re
microbiological, turbidity, total trihalomethane, nitrate, VOC

* Consideration of degree of contamination, risk population, risé'k acuteness
Significant Non—-Compliance Definitions | | |

* Violation of microbiological or turbidity MCL for four monthsg pér year

» Violation of TTHM monitoring or reporting rule for 12 mont;hs

* Exceeding MCL for TTHM for two or more annual a(rerages‘l

* Failing to monitor for, or report any regulated morgamc:, orgamc [except
TTHM] or radiological contaminant

* Violation of compliance schedule

* Major violationy of monitoring or reporting réquiremént
UNDERGROUND INJECTION CONTROL PROGRAM
Program Priorities v S ’ ,

* Violations af deep HW and commercial diéposal‘ wélls [Class 1]

¢ Use of banned shallow disposal wells [Class IV] .

® Hazardous Waste restrictions under HSWA,;
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¢ Criminal: false reporting, fraud, injections following prohibitions

Significant Non-Compliance Definitions

* Any violation by owner/ operatbr of Class I, Class IV well;
* Following violations by owner/operator of Class II, 1II, V well:

— Unauthorized Injection;

~ Operation without mechanical integrity;

- Excessive injection pressure;

~ Unauthorized plugging and abandonment

- Violation of Federal /State enforcement order, consent agreement
judgment; or

- Falsxﬁcatnon of permit application, report, data request.

SUPERFUND PROGRAM

Program Priorities
e Integrating enforcement and response programs by:

— Starting PRP searches early;
- Issuing information requests and follow-up;
-~ Negotiating RI/FSs and RD/RAs where PRPs exist;
- Using negotiating deadlines to push PRP settlements;
~ Issuing AOs to legally liable/financially viable PRPs;
— Referring cases to DOJ if PRPs do not comply with AOs; and
- Lodging CDs if settlements on PRP cleanup is reached.

¢ Priorities for cost recovery mclude. |
- Remedial actions and removal actions over $200,000;
~ Cases with statute of limitations problems; and
— Better identification and documentation of costs.
Significant Non—Compliance Definitions: None
HAZARDOUS WASTE MANAGEMENT PROGRAM [RCRA]
Program Priorities

s Imminent hazard threats to health or environment
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e Compliance by commercial TSD to further "off-site" policy to maintain
CERCLA-eligible treatment/disposal capacity

* Land disposal: surface impoundments, or in non-compliance with
corrective action, post-closure, groundwater monitoring requirements

*TSD facilities in violation of land disposal, corrective action r%cequirements _
* Federal facility HW management

Significant Non-Compliance Definitions
* Actual exposure [substantial likelihood] to HW

¢ Chronic or recalcitrant violator

* Deviation from permit, order, decree by missing deadlines, fa111ng to perform
work :

* Violation of RCRA or regulatory requirement k
UNDERGROUND STORAGE TANK PROGRAM [UST]

Program Priorities |

¢ Closure or upgrading of ‘existing taﬁks

¢ Installation and use of release detection systems.

¢ Enforcement corrective actions or use of LUST Trust Fund for ellglble
corrective actions

Significant Non-Compliance Definitions: None
PESTICIDES PROGRAM [FIFRA]
Program Priorities

. Comphance w1th major pesticide regulatory actions: Cancellat1ons,
suspensions under Sec. 6; RUP desxgnatlons, Sec. 3(c)(2)(b) suspensions

« Enforcement of revised worker protecuon standards
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Significant Non-Compliance Definitions

¢ Any violation warranting pénalty response

¢ Further defined in State—By—-State EPA enforcement agreement
TOXIC SUBSTANCES CONTROL PROGRAM [TSCA]

Program Priorities

© Asbestos control: EPA/State compliance program plans under AHERA;
asbestos in schools inspections; compliance with ban/phase—-out
requirements; decentralization to States

o PCB enforcement: compliance by permitted disposal sites; intermediate
handlers/brokers; monitoring of cleanup of natural gas pipelines; compliance
by PCB manifesting, storage, disposal sites. Development of State
enforcement infrastructures

- o Title Il TRI [Sec 313]): Assure required and accurate reporting; action against
non-reporters; late reporters; blatant errors

e Criminal: fraudulent reporters

Significant Non-Compliance Definitions

o Major PCB Violations: disposal; manufacturing; processmg, d1str1but10n, use;
storage; recordkeeping; marking

» PCB contamination of surface water, groundwater, food, feeds
» Test rule violations
o PMN violations

» Importation: Failure to certlfy comphance /mnot subject; fa151f1cat1on of
certification report

» Recordkeeping: Failure to submit, falsification, incomplete reporting

* Any AHERA violation warranting administrative action
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AIR PROGRAM [CAA]
Program Priorities

* Reduce air toxics through compliance with NESHAPS [benzene, asbestos,
arsenic, etc.], using contractor listing and other innovative tech‘niques

» Control toxic emissions from automobiles and fuels by enforcmg lead
phase~down rules, fuel switching, price margin for unleaded gas,
truth-in-fuel-additives claims |

» Enforce volatility rules at all levels: refiners thru distributors, transporters,
retail outlets ,

¢ Car/light-duty truck and heavy-duty truck dlesel partlculate standards, using
audits and recalls ' A

¢ Control of VOCs through NAAQs for ozone and CO
* Review State SIPs for enforceability; ability to achieve attainment for ozone

* Federal motor vehicle standards; pre-production certification, assembly line
testing, selective audits, recalls; in—use operation and maintena;nce programs

¢ Specialized SO2 prdblems thru SIPs ’co fix stack height/ contmuous emissions
monitoring shortcomings :

Significant Non-Compliance Definitions
* Violation of any N ESHAP [except asbestos]

* Violation of new source requirement: NS performance standards, PSD
req[urrements, NSR permlts

* Class A source in violation of SIP i_n‘ non-attainment area
® Violation of Federal CD or AO

* Class A federal facility violation
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(y“ ‘§ | UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460
4‘ J .
OFFICE OF ENFORCEMENT
NEC 6 1990
MEMORANDUM

SUBJECT: Final Summary Report: Enforcement
Effectiveness Case Siudies

FROM: James M. s;e/ i/ﬂ §
Assistant fStrator

TO: Steering Committee on the State/Federal
Enforcement Relationship ' v
Deputy Regional Administrators
Associate Enforcement Counsels
OE Office Directors :

Attached is a summary report of two case studies of the
effectiveness of enforcement prepared by the Compliance Policy
and Planning Branch, Office of Enforcement (OE), in cooperation
with EPA’s Surface Water and Mobile Sources Programs for the
Steering Committee on the State/Federal Enforcement Relationship.
The cases selected ware the National Municipal Policy (NMP) and
the Lead Phasedown Program. I want to thank the Steering Commit-
tee for their comments at each stage in this project. The
comments helped us to sharpen our analysis and conclusions, and
clarify the methods we used to estimate environmental results.

These case studies are a significant step in ongoing efforts
to evaluate the effectiveness of enforcement initiatives. The
summary shows that enforcement programs can achieve significant
environmental benefits, and the Lead Phasedown study suggests
that a strong enforcement program did create deterrence
reflected in a sharp decline in the frequency of new violations
after initiation of the auditing program.

Purposs of the Case Studies

The two case studies attempt to evaluate the effectiveness
of EPA’s and the States’ enforcement strategies using sevaral
measures, including: 1) measures of environaental results and
public health benefits associated with reductions in pollutant
loadings: and 2) shifts in compliance rates due to enforceaent
action(s). While deterrence was not directly measured in either
case, the authors did look for an association between enforcenent
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actions and a subsequent decline in the frequency of new
violations detected in the regulated ccmmunlty

S s in M ing Bffecti

Aqreeinq on measures of effectiveness was the first step in
the project. While the initial case study design envisioned
drawing association over time among environmental results, com-
pliance rates, inspections, enforcement actions, penalty assess~
ments, and key outreach or policy actions, the final 'measures
dszered from the original proposal because of the limitations in
data and methods of analysis described below. We were, however,
able to gquantify several results from each ‘program. .

Lead Phasedown - The Office of Mobile Sources (dMS):

1. Quantified the health effects and monetary benefits associ-
ated with the reduction in lead levels resulting from
enforcement actions; and ,

|

2. Showed a link betwesn enforcencnt actions and a 'Subseguent
decline in the frequency of new violations, thotoby reveal-
ing a possible indicator of deterrence. _

ugmigngl_uunigingL_Egligg - The Office of Watcr Entorcement

and Permits (OWEP): 7 . 3 .

1. Monitored the increass in conpliancq rates amonq major
publicly-owned sewage treataent plants as a result of
enforcement actions; and -

2. Estimated the reductions in pollutant loadings dssociated
with the shift of facilities in the NMP univorse to second~
ary and/or advanced treatment.

Despite these snccosnas, thers vere signiricant linitations
and difficulties in preparing these studies: :

Environmental Rasults. ‘ :

Trends in enforcement actions were easier to qumntify than
were traends in environmental results because: a) counting and
recording enforcement activities over time is 1nhorcmt1y less
complex than monitoring changes in the environment, and b) the
Compliance Programs have developed the necessary 1ntaraaticn
systens. However, analysis of enforcement trends: ‘wag possible -
only when historical cntorconcnt data had boon archived in an

accessible way.




3
2. Reductions in Pollutant Loadings Were Easier to Quantify

In order to estimate health and environmental benefits, it
was necessary to calculate reductions in pollutant loadings asso-
ciated with enforcement actions. In both cases it was easier to-
estimate pollutant loadings than to quantify health and environ-
mental benefits. However, estimating pollutant reductions was in
itself a challenge.. ‘ _

Because of the banking and trading of lead rights and asso-
ciated reporting by refiners, OMS was able to estimate the lead
rights that were retired as a result of direct enforcement.

These data, which were included in an enforcement database and in
case files, were aggregated for this study. Then, OMS quantified
health benefits using cost/benefit methods developed speci-
fically for lead, over several years, by EPA’s Office of Policy
Analysis (OPA) for the Agency’s regulatory impact analysis
(1985). Without this prior work by OPA, OMS would not have been
able to quantify the health benefits of direct enforcement.

In contrast to Lead Phasedown, it was more difficult. to
estimate reductions in pollutant loadings and associated water
quality benefits from the NMP. OWEP roughly estimated the
reductions in toxic and conventional pollutant loadings assoc-
iated with the shift in treatment levels by the NMP universe.
Also, OWEP estimated the number of stream miles affected (not
meeting applicable water quality standards) by the discharges of
a subset of NMP facilities -- those facilities required to
“install advanced wastawater treatment (AWT). However, OWEP could
not assert that water quality standards were met as a result of
NMP without a case-by-case analysis of the stream segment. where
the facility is located. While improvements in water quality may
have resulted from the installation of advanced wvastewvater.
treatment by 43% of the NMP facilities, other point and non-
point sources of pollution might have prevented water quality
from meeting standards. These sources vwere not addressed by the
NMP. . ‘ .

Puture Directions

Together with ths "Enforcement in the 1990s: Environmental
Management/Environmental Measures Study," thede case studies
suggest areas for future work by the Office of Enforcement, the

Ooffice of Policy Analysis and the Program Offices on environmen-
tal results of enforcement. _ R

1. Environmental Res

Additional efforts to Quantif9rtho environmental results of
direct enforcement are important. Steps include: ' .
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a) Working with regulatory programs from the outset on
reporting requirements and ways to analyze environmental results:

b) Developing ways to quantify pollutant loadidgs reduced
by direct enforcement: and ;

c) Encouraging the Program Offices and OPA to daevelop
methods of quantifying and, if feasible, monetizing the health
and environmental benefits of pollutant reductions.

2.

i
t
{

An important benefit of enforcement is deterrence which is
very difficult to measure. However, if we only look iat direct
enforcement, we fail to capture the results of deterrence and the
"total benefits" of enforcement. We will continue to work with
the Steering Committee as we implement our jAction Plan for the

Enforcement in the 1990's Project with respect to finding

improved measures of enforcement success. These actions include
reviews of how other federal agencies measure deterrence. These
steps, combined with those ocutlined above in item # 1 will enable
us to work toward understanding the "total benefits" of enforce-

3. communications Strateqy

The Steering Committee has noted that others will be
interestaed in this report. We are developing a communications
strategy for your review that will include publication of the
report for other audiences such as Congress, Stats organizations
and the interested public. The final plan will be ready by
January 31, 1991. , \

* * * * L

If you have any general questions, please call Susan Herrod
or Becky Barclay on FTS or (202) 382-7550. For questions on the
individual case studies, please contact the respective authors,
John Holley on FTS 382~2633 or Dave Lyons on FTS 475-8310.

Attachment

cc: Edwvard Reich
Christian Holmes
OCAPO Managers
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SUMMARY REPORT:
ENFORCEMENT EPPECTIVENESS CASE STUDIES

Novamber 1990

Compliance Policy and ‘Pl.nnni.m Branch
Office of Compliance Analysis and Progras Operations
office of Enforcament
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Enforcenent is a powerful tool in the .effort to achieve com-
pliance with environmental regulations. The direct results of
engorcegcng are valuable becayse of the benefits obtained frzn
br;nqing.vxclatcrs into complilance, e.9., the mitigation of
health risks, the reduction in pollution to ground, air, and
water media, and in some instances, the restoration of damages 3o
the environment. Further, and perhaps more significant, are =ne
rotential benefits from the deterrence that an enforcenment
presence fosters. ‘ !

Difficulty arises when we try to measure the total benefits .
achieved from direct enforcement and deterrence. The results
achieved by bringing violators into compliance can serve as a
measure of the direct benefits. However, the benefits of deterr-
ing potential violators remain elusive due to the presence of
other forces which influence compliance.

The purpose of this paper is to estimate the total environmental
benefits and the factors contributing to the success of two
enforcement initiatives - the Lead Phasedown Progras and the
National Municipal Policy (NMP). Although enforcement approaches
in these cases varied because of extremely different circumstan-
ces, the studies show the same results: snforcement was success~
ful in producing significant environmental berefits. In the Lead
Phasedown Program, the health benefits from enforcement actions
alone totalled at least 40 million dollars. The benefits result-
ing from the National Municipal Policy, due to direct enforce-~
ment, were the delivery of ateleast secondary wastewater treat-
ment te about 108 million people.

INTRODUGTION

Enforcement consists of actions intended to compel people to
comply and to create a desire to avoid the consequences of
noncompliance. Beyond restoring the violator to compliance,
enforcement influences compliant behavior through the deterrent
effect it creates. This daterrent effect depands on a potential
violator’s expectation that noncompliance will be detectad and
rhat undesirable consequences will follow, such as economic harm,
adverse publicity or imprisonment. Much of what may be described
as "voluntary® compliance is actually a result of this deterrsnt
effect. ,

EPA has defined four necessary elements to achieve high com-
pliance levels. They are credible likelihoed of detection, a
swift and sure response to the violation, appropriate consequen-
ces for violators, and a perception of the first three elements.
The absence of a strong enforcement pPresénce created by these
elemonts risks losing not only the benefits from enforcement but
also the benefits of "voluntary" compliance resulting from
deterrence. The following case studies illustrate the effect of
two very different, comprehensive compliance and enforcement
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strategies. The benefits attributed to enforcenm ; -

. e ent’ and its
deterrent effects are significant and show the impertant role for
enforcement in these two requlatory progranms. é -

LEAD PHASEDOQWN PROGRAM
BACKGROUND

Evidence of the ill effects of lead exposure on human health
provided the motivation for regulatory efforts aimed at reducing
the lead content of gasoline. As knowledge of the sévority Qof
the negative effects of lead grew, the regulations became more
stringent. B

In October 1979, gasoline lead was first controlled by limiting
the average concentration permitted in a refinery'’s ¢ctal gaso-
line pool. A re-evaluation of the regulations in October 1982
resulted in tighter standards and the creation of a trading
system to improve the allocation of lead usage among refineries.
Refineries which required less lead than the standard werae
permitted to sell their excess to other less technologically
advanced refineries. : . !

In 1985, the standard for lead was tightened further and a systesm
of banking was introcduced. Under the banking provisions a
refiner was allovad to store in a bank account the difference
between the standard and the larger of either actual lead usage
or .10 gplg (grams per leaded gallon). The banked lead rights
were available for use or transfer to other refiners or importers
during any future quarter through 1987. :

|
Compliance meonitoring was conducted using the self-reporting
system, both by checking the internal consistency of reports and
enploying an external check provided by reports from manufac-
turers of lead additives. The first full-scale asudits of
refiners began near the end of 1986.

RESULTS

Enforcenent actions taken by EPA resulted in the removal of 150
million grams of lead from gasoline production in the form of

lead rights that were retired by the end of 1987.' This reduc-
tion represents 40 million dollars worth of direct health bene-

‘Comprehensive enforcement and compliance strat¢qios include
not only traditional enforcement activities (e.g., effective
compliance monitoring and enforcement response), but also com-
pliance promotion, such as training and technical assistance,
public information materials, and media coverage.

"The Office of Mobile Sources compiled this figure from a
database of enforcement ciases and froa individual case files
during the Summer 1988. . ‘ ‘
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£its (1983 dollars).’ For an estimate of health benefits for
children and adults,‘sce Table I on the following page.' '

Although we d0 not have a method of measuring non-compliance thas
would have otherwise occurred without direct enforcement, a
reasonable assumption is that the deterrent effect accounts fsr
an additional increment of reduction in lead emissions. This
amount 1S Somewhere between 150 million grams and the total
reducztion in lead emissions of 380 billion grams attributed =»
the entire Lead Phasedown Program. (Pigure 1 shows the est.maces
lead use had there been no Lead Phasedown Progranm.)

To illustrate the potent:al
: - lnpact of deterrence, we have
- &z QEEINADICS estimated the health benefi=s
-zad 3=t SCINARICS : that would result if we assune
that two more violations were
083 1hutieny of el prevented for every violation

>

*ag Sflgct of 11¢ Shasedown Brogram.

138

that EPA detected. This level
of deterrence would have gene-
rated a further reduction 1n
lead use of 300 million granms
beyond the 150 million grams

' '/2//// from direct enforcement for a

//§§ZZ%Z%Z%%2%»w3m = total of 4%0 million gtams at-
R e LD ‘tributable to enforcement.
. with this twofold increase 1N
. 2 rctvar voes e G oes 00 w1e SEEOS | the lead rights retired, there
is an equal reduction in the
Figure 1 v related health effects among
: children and adults. (See

Table I1I.)

‘Derived using the methodology in Schwartz,J., et al, Gosts

. USEPA, Office of Policy Analysis, Washington,

' D.C., February 198%5. EPA-230-05-85-006. Pages IV=47 and VI-66.
(Confirmed by Hugh Pitcher, Economist, Office of Policy, Plan-
ning and Evaluation) in conversation with John Holley, Office of
Mobile Sources, USEPA, Sunmmer, 1988.) :

‘Ibid. Calculated from health effects data contained in the
tables found on pages III-38, V-28, and V-34.
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Table I
I

REDUCTION IN LEAD DUE TO DIRECT ENFORCEMENT

Guns of lead to hulih effects couversion

Amount of lead (grams): - 150,000,000

, Number of
Condition _ Cases
Cases of adult hypsrtansion 7,417
Myocardial infarctions of adult males 22
Strokes - adult maies -5
Deaths - aduit males - 21
Childree with bdlood levels of 30 u;/dl 202
Children with blood levels of 25 ug/dl 674
Children with blood lavele of 20 ug/dl . 2.}25

6

Children with blocd levels -of 1S5 ug/dl

REDUCTION IN LEAD UNDER
PROPOSED SCENARIO

Grams of lead to hesalth effects conversion

Amount of lead (grams) 450,000,000
"Number of
Coadition Cases
Cases of adult hyperteasion - 22,251 :
Myocardial infarctions of sdult males 68 !
Strokes - aduit msie 14 z
Desths - aduit males 64
Children with blood. levels of 30 ug/dl 606
Children with biood levels of 23 ug/dl - 2,023
Children with blood levels of 20 ug/dl 6,674 -

Children with blood levels of 15 ug/dl 20.57¢
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EVIDENCE OF DETERRENCE

In the Lead Phasedown Program, a high.degree of spontanecus =
compliance could have been expected because the requlated
universe Was pPrimarily large refiners who were vulnerable to
public opinion. The danger from lead toxicity was becoming a
Prominent public concern, which increased the likelihood of
Public condemnation of violators. In addition, detection was
more likely because an outside source of information was avail-
able to verify refiners’ reports. o o

Howevar, two factors reveal that the occurrence of spontanecus
compliance was far below a desirable level: one, the initiation
of the audit program late in fiscal year 1986 revealed substan-
tial noncompliance in abgsolute terms; and two, violations fell
sharply after the audit program had been in place long enough to
exert a deterrent effect (see Pigure 2). .

Distribution of violations through time shows that audits un-
covered earlier instances of severe noncompliance while deterring
nev violations. In 19835, bafore the initiation of audits,
violations were at their highest level, probably because of the
opportunities for illicit profit presented by the accumulation
period of the banking programr. Most of these violations went
undetacted until EPA initiated the audit program in late 1986.

VIOLATION FREQUENCY
8Y QUARTER OF OCCURRENCE

LaRder o/ VOuusm

7]
<]

WD Son- 051 Sonerne (@ assn Seuwerno

Fignd

Many of the violations detected through audits were large, and
the enforcement actions taken against the violators wers given
wide publicity. During the time when publicity would have drawn
the attention of potential violators in 1987, thers vas a sharp
decline in new violations to a level about one-third of that
which prevailed in 1986, (see Pigure 2). This pattern seems %O
indicate that the audits and the resulting Notices of Violation
(NOVs) brought about a reduction in new illegal activity through
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their deterrent effect.’ This pattern-occurred despite the
increase in the sopnistication of the-audit program as a means c¢
detecting violations. ' ' ' i

AS the pattern of violations suggests, the audits fogtered deter-
rence bacause of the likelihood of detection. Together with the
initiation of audits, there ro

was a change in the penalty policy
which made vioclations nuch »
more costly to the perpetrator. ‘ 3v 2 SCAL YEAR J
T-.s also helped deter violators. Sermesent ‘aumans)
For example, the introduction of '
the audit program resultaed in

17 NOVs issued in 1987. A

total of 54.4 million dollars

in penalties was issued for
fiscal 1987, 18 times the
average of the previous four
years. EPA’s largest : ‘
settlenent in fiscal year 1987 488 90 9eg 983 fee ) ves 9w vl

was a lead phasedown case for Peca Tan
over two million dollars. , Figers 3

(See Pigure 3.)

REASONS FOR DETERRENCE

The principal elements generally considered necessary for deter-
rence were strongly present in the Lead Phasedown Progranm. :
First, there was credible likelihood of detection. Before regu-
lations became complicated enough to require audits, monitoring .
was easy because the number of regulated entities was reasonable
and lead manufacturing reports were available as an independent
source of information on the extent of compliance. Banking and
trading made detection of vioclations difficult, which correlated
with an increase in vioclations during this period. The introduc-
tion of individual audits mede detection of violations much more
probable once again, and violations dropped. ‘ o

Second, the consequences of detection were serious. Wwith the
initiation of audits for individual operations, & nev penalty
policy in mid-1986 raising penalties, and high settlements, the
consequences of violating the law becane quite significane.

Third and fourth, the audit program ensured a fair and quick
response: audits revealed vioclators immediately on the site,
using a consistent standard of tests applied to eacli refinery

“Phis drop in detectad violations may also De explained in
part by the fact that suspected viclators were targeted for
audits first. As time went on, refineries were more randomly
selected for audits. 1
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audited anyvhere in the country. NOVsS resulting from i

. ! AR, - . , the audit
received wide publicity in both the public and trade press. Fc:
an industry dominated by large companies vulnerable to public
opinien, n;q::xva publicity was very effective. The combined
presence © ese elements created the necessar ‘ ‘
successful deterrence. Y environment for.

NATIONAL MUNICIPAL POLICY
BACKGROUND

Less than half of all Publicly Owned Treatment Works (POTWS) were
operating at treatment levels sufficient to meat national stan-
dards for technology-based effluent limits under the Clean Water
Act (CWA) by the statutory deadline of July 1, 1977. The first
Agency program t0 address this problea (1979) was unsuccessful.
Its failure was due in part to two factors: EPA’s ready issuance
of extensions to POTWs to reach compliance, and EPA’s and the
States’ reluctance to challenge municipalities for noncompliance
if they had not received federal grants to build new facilities.

Congressional and public avareness and support for EPA’s effort
to pursue aggressive enforcoment grew, in part, because of
concern over the severe noncompliance probles highlighted in
several GAO studies. As a result, EPA and the States created a
work group in 1982 to develop a new strategy for dealing with
nunicipal noncompliance. This strategy was a sharp contrast to
previous policies. It signaled the Agency’s and States’ inten-
tion not to tie the compliance requirements to Federal financial
assistance. Enforcement would be the key tool used to achieve
the compliance requirements.‘ In January 1984, the EPA Adminis-
trator signed the NMP into affect.

RESULTS

The NMP was a highly successful program, targeted at 1,478 major
facilities (the NMP universe). Over 71% of these POTWs not in
compliance by 1984 were in compliance by thae July 1, 1988 dead-

‘Congress amended section 301(i) to provide for extensions
to be grantsd only in cases where reductions in the amount of
financial assistance under the CWA or changed conditions affect-
ing the rate of construction beyond the control of the
owner/operator made it impossible to achiave compliance by July
1, 1983. In no case could extensions be made beyond July 1,
1988. Any POTW not in compliance with its permit and not in
receipt of a Section 301(i) extension, was in violation of CWA.
From 1972 to the drafting of the amendment, very fevw municipa-
lities were subject to civil complaints brought by the Department
of Justice, or to court-imposed sanctions.
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line for achigv:}nq required treatment- (see Table II)E. AS of that
date, NMP facilities were removing an estimated 2.325 million

. ‘ " +°
Table U ‘
L

COMPLIANCE STATUS OF NMP FACILITIES
(as of July, 1988) :

Total Major POTWs ‘ 3731

Not in Compliance by 1984 1478 b100%

In Compliance by 1988 1055 T T1%

On Eaforceable Schedule by 1988 235 16%
Judicial - : 198 .
Administrative _ ' _ 40 :

Not on Enforcesble Schedule by 1988 : 188 3%
Judicial - Filed 60 ,
Judicial - Referral, not Filed 38

more pounds per day of conventional pollutants and 15,000 more
pounds per day of toxic pollutants than in 1984. (See Table
III. ) : - ‘ : ¢ '

Table ITI
.

RESULTS OF NATIONAL MUNICIPAL POLICY
‘ (as of July, 1988) '

Additional Conventional Pollutants Removed | 2.328 million ibs/day
Additional Toxic Pollutants Removed . - 15,000 lbs/day
N

The estimated amount of toxic pollutants removed is based
on a study of 40 POTWs, ‘ : ’
USEPA, Office of Water Regulations and Standards, 1981. OWEP
nultiplied the average amount of toxic pellutants ramoved at
these plants by the number of POTWs in the NMP universe meeting
required treatment by July 1988. ‘ |
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The NMP brought the total population of major treataent i
oyt : ! ataent
compliance to 90%. Even nmore impreesive wers the -nvirogi::::lln
benefits resulting from these POTWs attaining compliance, because
many of the NMP facilities vere very large POTHS. As a éosule ot
ts:g:tr conplianc:,isst of thae total sewage procaessed in the United
es was receiving seconda or bettar tre
Billion People. g ry etrant, affecting 108

A subset of the NMP universe (650 facilities or 43%) con

to known water quality problems, and as a conscqucnéo, gisi::t.d
xns;all_advanced’wastcwator treatuaent technology. Of these
facilities, 525 POTWs, affecting an aestimated 8,000 stream ailes
met the July 1988 deadline because of the MMP.’ (See Table IV.)

Table IV |
NMP FACILITIES MEETING ADVANCED TREATMENT
(as of July, 19883) :

Plants Required to Meet Advanced Treatment, 1984 650
Planes That Met Treatment Level Required, 1988 Ly i
Number of Stream Segments Affected o 500

Howovcpr, we do ﬁot khdw wvhether thisc streas miles are now
meeting water quality standards, because other sources may have
contributed to the vater quality impairment. '

REASONS POR SUCCESS OF MNMP

In contrast to the Lead Phasedown Prograa vhere detsrrence may
have played a large role, the Natiocnal Municipel Policy owed its
success almost entirely to direct enforcement efforts. Before
NMP was enacted, municipalities typically believed that com-
pliance was achieved by acquiring grant funds. Peraittees
pelieved thet the availability of Pederal funding vas a key part

, *"his estimate of stream miles is based on OWEP’s analysis
of a small sample of reports submitted by NP facilities required
to install AWT. OWEP multiplied the average number of stream
miles affected by the discharge of the fecilities in this sample
by the number of NMP facilities required to install ANT that met
the July 1988 deadline (525). ' ‘ '
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of detormining whether the Federal government and'tﬁ :
would enforce the regulations. 0Ouring this tinme, cn:o§§:::::
actions did not follow a consistent pattern. ‘ ‘

With the initiation of NMP, enforcement by EPA

became the single most effective tool to grinq’;gnghznigazgz-
pliance. By fiscal year 1987 almost 80% of all NMP facilities
(major& and'mlnors) were under an enforcsment order, eithaer
administrative or judicial. After this point, all POTWs subjece
to entarccnoqt action (those who had not started construction)
were daalt thp primarily by judicial action, sinco‘tacilitios'
that were not in any phass of construction by this time would be
incapable of compliance by the July 1, 1988 deadline. By the
second quarter of 1988, almost 20% of all NMP major facilities
were subject to judicial referrals. (See Pigure 4.) On average
NMP facilities received 1.5 State or Federal enforcdment '

ENFORCEMENT ACTIONS VS. COMPLIANCE

0 % NP MAJORS UNDER ENFOQRCEMENT ACTION

ao- ...............................................................................................................

50- ........... avssvesscsasesasssssncsccsaancincaasnggifceccacs

4 0 ......................................................... (e eecascssenescosssrred

--------------------------------------------

20- ........................................................

¥

™

g

Yt 1 2 3 ¢ 1 23 41 2341234
84 | 83 | -1 | 87 | g8g |
FISCAL QUARTERS |

—— Fed/St AOE  — Compliance With AQs === norosmls

Figure 4

_actions.' This means that almost all of the POTWs in the NP
universe have been under some sort of enforcement action.

N ‘Estimate is based on a randem sample of 49% ot NMP facili-
ties. | |
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?his program was successful largely because of several elements
in the enforcement plan: first, there was a team of EPA managers
and staff specifically assigned to make the effort succeed:;
second, the media, public, and Administrator of the EPA sup-
ported the NMP; third, the media gave wide coverage to enforce-
ment initiatives and penalty results; fourth a unified State/
Federal policy was established at the outset and the States
generally supported the strong enforcement measures; fifth, the
program established a fixed universe of facilities to target and
tracked individual facilities on a case-by-case basis, continuing
to pressure facilities until compliance was reached; and sixth,
there was a clear statement and follow-through on the policy of .
no link between grant funding and statutory compliance.

All of these factors produced a strong and effective enforcement
presence. The NMP set examples and precedents through federal
and state enforcement actions, combined with favorable rulings on
important cases. These cases and the significant penalties that
were associated with them, permanently alterad the commonly held
attitude that it was improper for EPA and the States to enforce
against municipalities. For the first time, enforcement actions
and penalties became realistic, expected rasponses to noncompli-
ance, and this created the possibility of future benefits from
deterrence among municipalities.

CONCLUSION

The Lead Phasedown Program and the National Municipal Policy were
triumphs for EPA and the States (in the case of the NMP) because
of strong enforcement efforts. Though the conditions for each
program were very different, enforcement proved to be one of the
most important aspects of both regulatory programs.

To illustrate, tha NMP was directed at those POTWs which had
failed to comply with national standards established in the mid-
1970s. Many facilities had a long history of noncompliance.
Attitudes toward the need To comply and the reliance on Federal
grants were huge barriers which had to be overcome. Dus to this
context, direct enforcement actions by EPA and the States were
necessary for almost all POTWs in the NMP universe.

In contrast, the Lead Phasedown Program forced refineries to
reduce lead use in gasoline through a series of tighter regula-
tions between 1979 and 1985. At the sams time, the progranm
introduced new methods of compliance including trading of lead
rights, and later, banking of these rights -- methods of compli-
ance which offered flexibility, but made detection of violations
more difficult. Although the emission reductions from direct
enforcement were large, the sharp decline in nev viclations after
1986, suggests that enforcement had an even larger impact through
deterrencas.
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ENFORCEMENT IN THE 1990’s PROJECT

RECOMMENDATIONS OF THE WORKGROUP ON .
STRENGTHENING THE STATE-EPA RELATIONSHIP
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1. Introduction

The State-EPA Relationship

Most Federal environmental programs were designed by Congress to be
administered at the State (and sometimes local) level whenever possible. EPA's
policy has been to transfer the administration of national programs to State and
local governments to the fullest extent possible, consistent with statutory intent and
good management practice. However, EPA remains ultimately responsible and
accountable to the President, Congress, and the public for progress toward meeting
the national environmental goals of these statutes, including assurance that the
laws are adequately enforced. Therefore, EPA maintains a critical responsibility to
oversee the conduct of delegated programs.

A fundamental tension exists between EPA and the States in the enforcement
arena. Each side has independent authority and responsibility for assuring
- compliance with environmental laws, but EPA has ultimate responsibility for the
national laws. When environmental programs are delegated, States assume
primary, day-to-day enforcement responsibility. EPA generally defers to State action
first, using oversight mechanisms to monitor the State's handling of enforcement
matters. If EPA deems a State unable or unwilling to take appropriate action, EPA
can and should file a Federal action. The actual incidence of EPA overfiling is quite
rare, but the potential does lead to some degree of mutual wariness in the oversight
process. Sorme of the tension also stems from the external pressure EPA receives on
enforcement matters. Despite delegation, EPA's overall commitment to
environmental protection is often judged by Congress and the public by the number
of enforcement actions EPA itself pursues. This pressure for EPA enforcement can
sometimes come into conflict with the general policy of deferring to States. On the
other hand, in the interests of maintaining generally harmonious relations with
States, EPA sometimes continues to defer to States on cases where Federal action
would be appropriate. :

While routine enforcement activities are conducted largely by the States, EPA
retains an essential responsibility for direct enforcement in situations of national
importance. Reserved for Federal enforcement are cases involving interstate
issues, a unique Federal interest to be defended or vindicated, a program or legal
national precedent, or a State standard that is substantially weaker than the Federal
. standard. Given EPA's fundamental charge to assure there is credible enforcement
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throughout the country, Federal enforcement actions taken in a State with a weak
enforcement program can also meet the criteria of being nationally important.

Finally, Federal enforcement -- with its generally higher visibility and greater
deterrent effect -- is appropriate when it is the most effective means for addressing

significant environmental problems or patterns of noncompliance.

State-EPA communications and understanding of respective roles and
responsibilities for enforcement are improving. The general boundaries of the
relationship have been established through policy and negotiated agreements
between EPA and individual States. The circumstances that will leadi EPA to take an
enforcement action in a State are better defined. However, State-EPA relationships
are still variable, reflecting differences in interpretation of policy, perceived strength
or weakness of State programs, program and Regional enforcement philosophies,
and even individual personalities. ' |

EPA officials argue that many States still do not have strong enforcement
programs, and the current oversight system which monitors how States address
specific violations is necessary to assure that there is adequate enforcement.. From
EPA's perspective, EPA's vigilance is a key factor in motivating State'action, even in
those States with relatively strong programs. Many EPA officials feel that States
must accept a meaningful oversight process, with overfiling where appropriate, as
the quid pro quo for the large degree of deferral to States. | '

From the States' perspective, true delegation has not yet occurred. They believe
what they see as EPA's continuing concern with their day-to-day operations and
decisionmaking to be inappropriate. States want greater flexibility to plan and
implement their enforcement activities according to their own priorities and
enforcement approaches, which may or may not mirror EPA’s. State officials feel
that once a program is delegated, EPA should be concerned with overall program
effectiveness and not about how a State handled individual enforcement matters.

Both State and EPA officials agree that improving the functioning of the State-
EPA relationship would help avoid the duplication of effort and unproductive
conflicts that have sometimes characterized the enforcement relationship. The
challenge is-to find the delicate balance in EPA oversight practices that will allow
EPA to assure that States have effective compliance and enforcement programs
while providing flexibility to allow for a diversity of approaches -- with State
acceptance of EPA's oversight role. N

Strategic Planning for Enforcement

Strategic planning to achieve the greatest benefit from environmental
protection efforts has become a central theme in the management of environmental
programs. A key part of the effort is affording environmental program managers
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the flexibility they need to be able to focus their resources on the most pressing
environmental problems.

As part of the Agency's strategic planning effort EPA's Office of Enforcement
worked with the EPA program offices and Regions in early 1990 to develop a
national enforcement strategy. It sets out criteria for setting priorities for base
program compliance monitoring and enforcement activities and for special, focused
enforcement initiatives. Each EPA Region is establishing processes for targeting
inspections and screemng potential enforcement cases to assure that resources are
d1rected to the most pressing problems. :

Smce States have primary responsibility for enforcement in most EPA
programs, the national enforcement strategy cannot be implemented without active
State participation. Although this first year's strategy was developed quickly with
limited involvement of Reglons and minimal State participation, an ongoing
strategic planning process is envisioned that will increasingly involve the States,
both at the Regional and national levels. Ultimately, the strategic planning process
should allow State problems to be surfaced as national or Regional priorities, while
States might be called upon to address problems identified through evaluation of
information on a Regional or national level.

The strategic planning process should help to assure that both State and EPA
enforcement resources are used more effectively to address the most important
environmental and/or compliance problems. The process has the potential to
result in improved State-EPA relat1onsh1ps by fostering joint planning and greater
cooperation on compliance matters. = However, strategic planning also brings
challenges to the State-EPA relationship. For many years, EPA policy for
enforcement in delegated programs has been that States are given the first
opportunity to act, with EPA acting as backstop if the State is unable or unwilling.
Even though apphcaﬂon of this policy has been somewhat inconsistent, it
nonetheless serves as the basis for the equilibrium that exists between EPA and the
States. If EPA begins to aggressively pursue national or Regional initiatives without
adequately involving the States, there is serious potennal for damaging the EPA-
State relationship. Appropriate State 1nvolvement in strateglc planning should
address this concern.

" The recommendations in this report are designed to foster 1mproved EPA—State
relationships through State involvement in strategic planning as envisioned by
EPA's Enforcement Four-Year Strategic Plan. Recommendations regarding the
strategic planning process and changes that are needed in management systems and
oversight practices are compatible with approaches under development in the
context of the broader Agencywide strategic planning effort. The recommendations
are also consistent with the recommendations of the State-Federal Roles Task Force
(1983) and will further 1mplementat10n of the Agency s delegations and oversight
policy (1984). Many of the State-EPA issues addressed in this paper.are relevant also
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to the Headquarters-Regional office relationship.

II. Goals and Objectives of the Project :

The task of environmental enforcement is now vast and complex, but there are
limited resources. It is therefore essential that each level of government carry out
those functions for which it is most suited, with a minimum of transaction cost lost
to duplication of effort or disputes between levels of government. Since many
environmental problems are nationwide in scope, it is also essential that there be
some minimum degree of consistency and effectiveness of enforcement efforts
across the country.

EPA-State relationships have often been strained by dxffermg views of the
respective roles each partner should play in enforcement as well as by a lack of
flexibility in EPA policies, management systems, and oversight practices. The
expected benefit of strategic planning for enforcement is that it will help focus
resources on the most pressing problems, while providing the flexibility and
opportunities for innovation long sought by the States (and EPA Regions). At the
same time, however, strategic planning presents challenges in:designing and
carrying out EPA's national responsibility for assuring effective enforcement.

This project was undertaken to clarify the appropriate roles and responsibilities
of EPA and the States in environmental enforcement, identify barriers and
opportunities for State involvement in planning and 'implementing enforcement
strateglc plans, consider the need for more effective EPA oversight mechanisms, and
examine the 1mp11cat10ns of strategic planning on existing pohc1es and management
systems. If the issues that have been the source of tension in the past are carefully
identified and addressed, strategic planning for enforcement may Well become an
important vehicle through which the overall EPA-State relat1onsh1p can be
dramatically improved. The vision is of a process in which each partner feels
ownership and a stake, resulting in a mutually designed and implemented program
for effective environmental enforcement. :

III. Process Leading to Recommendations

The interview phase of the 1990's Project generated a robust set of views and
ideas on the Federal-State relationship that became the foundation for the project
team's deliberations. In addition, the team consulted managers of the Agency's
overall strategic planning process and accountability system, EPA compliance
program managers, Regional planning and enforcement managers, and several
State officials. The team explored such topics as incentives and barriers to State
participation in strategic planning; the respective roles of EPA and the States in
carrying out enforcement initiatives; and needed changes in policies, management
systems, and oversight practices. For additional background, the team also
reviewed existing documents such as the Final Report of the State-Federal Roles
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'Task Force, the Agency's delegations and oversight policy, Policy Framework for
State-EPA Enforcement Agreements, timely and appropriate response reports, and
the EPA Enforcement Four-Year Strategic Plan.

IV. Findings

Effective enforcement by both EPA and the States is essential to achieving the
nation's environmental goals. Clearer understanding and acceptance of each
other's roles and responsibilities in enforcement will lead to nnproved relations
and more efficient use of limited State and EPA resources.

Without effective enforcement to assure a high degree of compliance, the
benefits envisioned by national environmental laws cannot be realized. Carrying
out the design that Congress intended, EPA has largely delegated responsibility for
admlmstermg national environmental programs to the States. Where States now
have primary responsibility for enforcement, EPA retains responsibility -- and is
held accountable by the Congress and the public -- for assuring the adequacy of
enforcement efforts through oversight and for taking direct enforcement actions
when necessary to achieve national objectives. There is general consensus on this
basic allocation of enforcement responsibilities between EPA and the States, but
there are sometimes differing views about how it applies to a particular situation.

Environmental requirements are becoming more complex, the size of the
regulated universe is expanding, and the remaining environmental problems are
more technically difficult to resolve. Resources for conducting enforcement
activities are not expanding, so that efficient use of both EPA and State resources has
now become critical. The enforcement challenge is so vast that neither EPA nor the
States can afford to waste resources on duphcauve work or unproductive conflicts
between levels of government -- recognizing that given EPA's responsibilities,
some tension and conflict is unavoidable. Each partner's roles and responsibilities
in environmental enforcement need to be defined and clarified in the context of
current and anticipated environmental protection programs. Both State and EPA
officials view getting mutual understanding and acceptance of where and how
various enforcement-related functions are performed most effectively to be an
important first step in achieving even more effective enforcement. :

The 1984 EPA oversight policy defining the roles and responsibilities of EPA
and States in the partnership for environmental protection is still considered valid.
However, the culture change needed at both the State and Federal levels to put the
full policy into practlce has not yet occurred.

State-Federal Roles Task Force

In 1983, a special State-Federal Roles Task Force comprised of senior State and
EPA officials defined the roles and responsibilities of EPA and the States for
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environmental protection in light of increasing delegations of authority to the
States. After extensive analysis and internal and external discussion, the Task Force
defined EPA and State roles and responsibilities as follows: ’

ROLE FUNCTION
STATE LEAD, EPA supporting " Direct program administration
. -~ Enforcement . '
EPA LEAD, State supporting Research
Standard setting
Oversight

Technical support ‘
National information collection

While States are given the initial lead in environmental protection programs,
EPA is responsible and accountable for progress toward national environmental
goals and for the long-term success of environmental programs. Therefore, States
must provide to EPA the information necessary to assess progress and implement
State strategies which support national statutory goals, and if a State is unable or
unwilling to act, EPA must step in if needed to assure that national objectives are
met.

A major finding of the Task Force came from a study of the oversight practices
of successful business and government organizations that have field units.
Headquarters managers in these organizations recognized that they could succeed
only through the success of their field units, so they viewed their primary
responsibility to be helping the field units. Each organization had a comprehensive
oversight program which included tracking and monitoring activities, in-depth
audits and evaluations, and, as a crucial component, an extensive program to
provide training and technical support. This finding led the Task Force to -
recommend that EPA focus on improving the quality of oversight and support to
the States. : ' o ‘

EPA's Oversight Policy -

In response to the Task Force findings and recommendations, the Agency
adopted an oversight policy in 1984 which states that the goal of oversight is to
achieve mutually reinforcing evaluation and support activities. . EPA's policy is to
oversee State programs in order to: i o

* Ensure adequate environmental protection, through continued
development and enforcement of national standards, and use of
direct enforcement against polluters as necessary to reinforce; State
action and authority. :
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¢ Enhance State capabilities to administer sound environmental
protection programs, through increased communication and a
combination of support and evaluation activities; and

¢ Describe and analyze the status of national and regional
environmental quality, through continued collection and
dissemination of information from State agencies and other ma]or,
sources.

The policy sets out objectives for implementation of the partnership approach:

¢ Ensure contiriuing strong enforcement activity, with States as the first
line of action and EPA as strong back-up for action when needed;

¢ (learly define program goals, riorities, and measures of success;
y

e Provide constructive evaluations of delegated State programs,
focused on problem-solving;

* Ensure timely identification of State program needs and State
environmental problems and conditions; and

¢ Utilize a range of responses to State program performance and State
needs, focused on preventing large mistakes and solving identified
needs.

Related Enforcement Policies

The Policy Framework for State-EPA Enforcement Agreements (1984 and as
revised) establishes Agency policy with regard to the partnership for environmental
enforcement. It provides general guidance on developing State-EPA agreements
covering such matters as criteria for oversight, including timeliness and
appropriateness of enforcement response; oversight protocols; criteria for direct EPA
enforcement; procedures for advance notification and consultation; and reporting
requirements. To implement the Framework, individual enforcement programs
developed more specific guidance in each area. Regional offices use the various .
guidance documents to negotiate annual State-EPA enforcement agreements.

Central to the management of enforcement programs, and thus to the
oversight issue, is the concept of significant noncompliance. The concept is to focus
" inspection resources and enforcement activities on the most serious program
violations. Significant noncompliance also focuses oversight activity (both within
EPA and EPA to State), for example, by triggering timely and approprlate response
criteria.
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Implementation of the Policies : o

Most of the people interviewed for the 1990's Project were familiar with the
Task Force effort and the policies that grew out the Agency's interest in improving
State-EPA. relationships. =~ There was general agreement that the roles and
responsibilities defined for EPA and the States by the Task Force are still appropriate.
The only caveat expressed was that EPA's slowness in setting national standards in
recent years has led several States to move ahead and set their own, more stringent
standards -- and these more active States are unlikely to relinquish the standard-
setting role. | : : i ‘

There are differing points of view, however, about how well these policies are
being implemented. Both State and EPA officials agree that communications have
improved substantially in recent years and that the State-EPA enforcement
agreement process as well as the availability of guidance on such matters as timely
and appropriate response have brought greater clarity into the enforcement
relationship. This agreement indicates that some real progress has been made since
the policies were adopted. However, each side also points to aspects of the policies
and/or their implementation that they find troublesome.

Some EPA and DOJ officials feel that the 1984 oversight policy may understate
the role of Federal enforcement. Some think EPA has been far too timid about
overfiling State actions, believing that by deferring to States too much, EPA has lost
credibility as a "gorilla in the closet" -- both in terms of pushing for improvements
in State programs and in deterrence value with the regulated community. Many
EPA officials point out that some States have enforcement programs that are still
quite weak, and that EPA's oversight policy has had the undesirable effect of
discouraging EPA from taking direct enforcement actions in such States when they
really should have been pursued. Although the oversight policy does warrant direct
Federal action in cases of national significance, this is left fairly undefined. Some
would prefer a stronger statement of the need for direct Federal enforcement,
expressing the view that the Federal government must preserve the ability and will
to investigate and prosecute cases on its own initiative -- independently of States.
Other EPA officials support the basic policy of giving States the opportunity to act
first, but even among these officials there were differing interpretations of when
EPA direct action is warranted. o

According to EPA officials, States should be more willing to accept EPA's
oversight and overfiling role in exchange for EPA's general deference to State action.
EPA cannot fulfill its ultimate responsibility for assuring adequate enforcement
without a means for monitoring State performance. Under current management
systems, EPA tracks whether the State's handling of particular enforcement matters
is timely and appropriate. This case-by-case oversight approach is used so situations
can be identified that warrant direct Federal action because of the inadequacy or
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inappropriateness of the State's action. Many feel that States should not view EPA
overfiling so negatively. They suggest that Federal actions can play an important
role in bolstering the State's enforcement efforts. Sometimes a situation is simply
more appropriately addressed by Federal action because of the associated greater
visibility and deterrent value. : '

EPA officials generally acknowledge the predominance of State enforcement
activity. However, enforcement staff feel they receive conflicting messages from EPA
management about the work they are supposed to do: "Give States the first
opportunity to act, but keep the EPA enforcement numbers up!"  Some noted that
the quality of EPA cases has suffered because many of the cases EPA now receives for
action are cases the State did not pursue because they were of low priority. = This
situation is considered a result of current definitions of significant noncompliance
as well as of the timely and appropriate response guidance of the various EPA
programs. : :

For their part, State officials frequently expressed frustration that the Agency's
oversight policy -- which they generally like -- has not resulted in much change in
EPA practice. In particular, State officials said that the promise of more constructive
oversight -- focused on problem-solving rather than review of day-to-day
operations, and buttressed by greater provision of training and technical assistance --
has yet to be realized. State officials complain that EPA still does not trust them to
perform adequately and that EPA. oversight practices have not been modified in
accord with the oversight policy. Both EPA and State officials pointed to a lack of
management support for training and technical assistance, as well as limited or
even reduced budgets for such activities. EPA staff noted that efforts to help States
build better programs receive little recognition. - . .

Several interviewees said that the culture change needed for a more effective
relationship has begun to take hold among EPA's more senior managers, but that
little has changed at the staff level where the day-to-day interactions between EPA
and the States occur. They noted differences by program, by Region, and even by
individuals within a given program or Region in interpreting the policies related to .
the State-EPA relationship and overfiling of State actions -- and these differences
were readily apparent in the attitudes expressed by various EPA officials interviewed
for the 1990's Project itself. Several interviewees did comment that the incidence of
overfiling has diminished substantially, which can be viewed as an indicator of
implementing at least the overfiling portions of the policy; however, not everyone
sees this as a totally positive development.

State officials feel that some EPA policies and procedures drive them to do
work of low importance. (This sentiment is echoed by EPA staff regarding EPA work
as well.) Policies on timely and appropriate response and definitions of significant
noncompliance were initially designed in part to narrow the focus of State-EPA
interactions to the most significant compliance problems. While conceptually this
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is still viewed as a valid approach, existing definitions and policies are viewed as not
always reflecting the relative importance of various kinds of situations. To the
extent this is true, they can focus State resources -- as well as EPA oversight and
potential overfilings -- inappropriately. -

There is a widely held perception that at least some of the enforcement actions
EPA takes in delegated States are pursued solely to satisfy "quotas” in EPA's internal
accountability and performance evaluation systems. State officials point out that
EPA oversight still largely consists of conducting case-by-case reviews of the State's
individual enforcement actions, rather than of conducting programmatic reviews
that seek to identify and correct patterns of problems as the oversight policy directs.

State officials do acknowledge a need for EPA leadership and generally welcome
Federal action if needed to address matters of national importance. Conflicts tend to
rise from inconsistent interpretations of what constitutes situations of national
importance, and from the lack of clear signals from EPA regarding the Agency's
expectations of the State in a given enforcement matter. Interviewees outside the
government were generally more concerned about getting a problem promptly
corrected than about the level of government taking the action. They do ultimately
hold EPA accountable, however, and expect EPA to act swiftly and strongly if a State
fails to adequately enforce. One environmental representative and some State
officials felt that EPA should give more scrutiny to the stringency of the
requirements various States are enforcing. They point out that EPA's assessment of
State performance based on the amount of significant noncompliance and how it is
being addressed may unfairly reflect negatively on States with very stringent
requirements while making a State with weak -- and therefore easier to comply with
~-- requirements look good. ' ' '

Nearly all agreed that the most ideal situation would be one in which State and
Federal officials conduct joint planning and coordinate their enforcement efforts,
with the specific work to be performed divided up between them.

UST Program an Exception

There was one notable exception to the general criticism States had of EPA's
current oversight approach. Virtually every State official interviewed had a.very
positive view of the approach being used by the underground storage tank (UST)
program to oversee State implementation. The UST program sees helping States
succeed as its primary function, and has designed its program around identifying
what assistance and tools States need to improve their performance. The approach
is based on an understanding and acceptance of where each State is now, with an
expectation of continued improvement over time. Since to date there has been
limited enforcement experience in the UST program, how well this .approach will
translate to enforcement oversight is not yet known. While State officials were
universal in their approval of the UST approach and viewed it as a model for other
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EPA programs, some EPA ofﬁcxals were enthusmstlc supporters and others were
frankly skeptical.

EPA must be willing and able to take direct enforcement action if a State is
unable or unwilling to enforce where needed to meet a national objective. Direct
'Federal enforcement is also necessary when certain national issues are involved.
EPA should withdraw program approval if a State has a con31stently madequate
enforcement program.

Interviewees representing every interest -- business, environmental groups,
States, EPA, and the Department of Justice -- emphasized that EPA must be vigilant
in watching State performance and be willing and able to take enforcement actions
in a delegated State that fails to have an adequate enforcement program or fails to
take approprlate action in a particular case of national concern. Several used the
"gorilla in the closet" analogy to describe EPA's role in backstopping the States.
Several expressed concern that EPA has been unwilling or unable to play this role as
strongly as it should

EPA should work with a problem State to bulld its enforcement capacxty, butif a
State's performance continues to be poor even after provision of technical assistance
‘and training, EPA should ultimately take back direct enforcement responsibility.
Several pointed out that EPA has not exercised its program withdrawal authority
often enough It was generally recognized, however, that the threat. of program
withdrawal is somewhat of an idle one since EPA would have limited resources to
conduct a program in lieu of a State. States pointed out that EPA funds only a small
portion of State environmental budgets now, so threatening withdrawal of grant
funds will not be particularly effective either.

In addition to taking Federal actions when delegated States are unwilling or
unable to act, Federal enforcement is also necessary in several other circumstances.
Of course, direct Federal enforcement is essential where programs have not been
delegated to States (or Indian tribes). - Other circumstances for which Federal action
is necessary include cases involving interstate issues, national precedents, violations
of Federal consent decrees or orders, or other issues of national importance. It is
unclear what various people mean on a practlcal level by the term "issues of
national 1mportance," however

Recognizing the limits of EPA's ability to directly implement in the States, the
UST program has chosen a dlfferent model to follow: it works with State programs
as they are, expecting to improve State performance over time by helping them
strengthen their programs throu;gh training and technical assistance. The UST

program believes this approach gives them the greatest leverage in affectmg State
behavior.
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The potential for EPA overfiling provides essential leverage in assuring
adequate State enforcement. : » :

Overfiling is universally viewed as an essential tool for assuring that States are
conducting adequate enforcement programs. There were conflicting opinions both
inside and outside the Agency about how effectively EPA uses this tool. Some think
EPA does not overfile frequently enough. They think that since States really hate
overfiling, EPA should overfile more often as a way to push weaker enforcement
States into developing stronger programs. :

Overfiling does provide leverage to promote. effective State enforcement and
ensure minimum national consistency. Some EPA officials feel that States do not
adequately recognize that EPA must overfile occasionally if the Agency is to carry
out its enforcement responsibilities effectively. In their view, States should accept
overfiling as a necessary part of having program delegation, and not place such a
negative connotation on it. Many pointed out that contrary to a common
perception, actual overfiling -- that is, when EPA takes an action because the State's
action is deemed inadequate -- is quite rare. More often, EPA takes action at the
State's request, or because the State has not yet acted. Some thought many of the
cases EPA files are "leftovers” the State found not worthy of prosecution. Several
State and EPA officials note that the threat of an overfiling often motivates the State
to take an action itself, so the effectiveness of the overfiling tool cannot be measured
by mere numbers alone. o : S

Because overfiling is a powerful tool, balanced use is important: overfiling
must be used often enough retain its effectiveness while recognizing that its use also
carries some costs. A statement by one State interviewee sums up a typical State
view best: "Nothing is as big a political buzzsaw as overfiling, even pulling back
State grant funds." When EPA and the State disagree about an enforcement matter,
transaction costs can be high. If poorly handled -- that is, without adequate State
notice of EPA's expectations and its intent to overfile if they are not met - overfiling
can damage the Federal-State relationship itself. Some feel that overfiling by EPA
can undermine the State's ability to deal effectively with its regulated community.,
Finally, enforcement disputes between EPA and the State can cost bo;th sides to use
up already stretched legal and technical resources. While the overriding concern in
making an overfiling decision is whether a Federal case is needed to further a
national objective, the transaction costs should also be considered.

Several interviewees feel that an EPA overfiling really means that
communications between EPA and the State have failed. Clear communication of
EPA's expectations was stressed by many as the key to resolving ‘the overfiling
problem. 2 ' : 3

Differences in enforcement approach between EPA and States - particularly
with regard to economic penalties -- are often the source of conflict.
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- Enforcement philosophies vary widely, but States generally rely more on
informal mechanisms to achieve compliance than does EPA. Deterrence is a central
theme of EPA's enforcement effort. EPA seeks to deter future violations by the
violator and other potential violators by exacting an economic penalty that removes
any economic benefit gained by being out of compliance as well as an additional
amount based on the gravity of the violation. Several State and EPA interviewees
noted that EPA's emphasis on the assessment of civil penalties has now become a
principal source of conflict. S

A few State officials and a representative of an environmental group noted that
EPA's enforcement program seems to consist of infrequent inspections, then hitting
violators hard with big economic penalties when they get caught. One State official
argued that his State inspects frequently and issues citations that are followed up to
assure compliance, creating a strong "presence.” His view is that this is an equally
valid approach to assuring compliance. Other State officials noted that they place
greater importance on correcting a violation promptly than on assessing an
economic penalty that might take years to litigate -- while noncompliance
continues. : : ‘ ' -

Several pointed out that States do not get "credit" for some kinds of actions
(e.g., permit or license suspension) that have economic consequences, but for which
EPA does not have comparable authorities. One State official pointed out that EPA
would do a better job of influencing States regarding penalties if EPA did a better job
of implementing its own penalty policies. -

Establishing greater trust between States and EPA is the key to a successful
partnership. :

The relationship between EPA and the States on enforcement matters is still
strained. [EPA still has justified reservations about some States' will to enforce.
States are reluctant to provide information to EPA for fear that it will lead to
intervention, and their experience makes them skeptical about whether real change
in EPA's oversight approach will ever occur. This atmosphere of mistrust does not
provide a healthy environment for the open communication between EPA and the
States that is needed to identify and build on the strengths of State programs and for
working together to overcome weaknesses. ' : ‘

V. R’ecommendations

Summary of Recommendations

Recommendations for improving the EPA-State relationship for
environmental enforcement fall into two broad areas, described below,
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(1) EPA should work to build successful State programs as a primary
means of achieving effective enforcement.

Recommendations in this area clarify the respective roles ahd ‘
responsibilities of States and EPA for environmental enforcement
and suggest steps for achieving a more constructive relationship.

(2) EPA should use strategic planning as a means for providiﬁg rgreat'er
flexibility to States. ,

These recommendations suggest éteps for involving States in
planning and implementing strategic plans for enforcement.

A. EPA SHOULD WORK TO BUILD SUCCESSFUL STATEPROGRAMS ASA .
PRIMARY MEANS OF ACHIEVING EFFECTIVE ENFORCEMENT.

1. EPA should reaffirm its commitment to the 1984 oversight policy and take
steps to promote the culture change at the Federal and State levels needed for
implementation. The policy will need to be interpreted in the context of the
Agency's new strategic planning process, particularly for enforcement. ’

EPA's oversight policy has been in place for several years now, but the
partnership envisioned by the policy has not yet been. realized. EPA's oversight
policy defined EPA's role in the Federal-State relationship several years ago as
setting national standards and then providing States with the technical assistance
and other tools they need to implement the program on a day-to-day basis. EPA is
also responsible for assuring effective enforcement and for taking action when
States are unwilling or unable to act. ‘ : '

While many senior managers have embraced the partnership concept
envisioned by the policy, the concept has not fully translated into changes in the
day-to-day interactions between EPA and the States. Implementation of the policy
requires changes in management and performance evaluation systems,
improvements in the content and quality of oversight, and a commitment to invest
in the States through training and technical assistance. '

The 1984 oversight policy, and the Policy Ffamgijvork for State-EPA
Enforcement Agreements that followed, establish States as the first line of action for

enforcement, with EPA as a strong back-up when States are unwilling or unable to
act. EPA also leads in cases of national significance. This approach characterizes the
basic structure of the enforcement relationship now, although interpretations of
when EPA direct action is appropriate vary substantially.

The strategic plahning process initiated by EPA recently presents new
challenges to the State-EPA relationship, particularly in the enforcement arena.
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Under this process, EPA will be targeting special enforcement initiatives based on
such factors as environmental risk or compliance patterns. Over time, States will
become increasingly involved both in planning and implementing the strategic
plans. The process that is envisioned includes joint planning and advance
negotiation of respective roles in carrying out specific initiatives so that conflicts
between levels of government can be avoided, but it will probably be many years
before a smoothly running process is in place. In addition, a State may not wish to
participate in, or may even be opposed to, a national or Regional initiative. Other
initiatives might be designed around the specific tactic of using Federal enforcement
authorities. Each of these situations raises questions about the appropriateness of
the "States as the first line of enforcement action" policy. '

EPA could interpret targeted initiatives as being "nationally. important,”
thereby warranting direct EPA action if States do not or cannot participate. However,
such an interpretation would be considered a departure from current policy. If EPA
is viewed by States as asserting a more active enforcement role without adequate
advance agreement about respective roles and responsibilities, there is serious
potential for disrupting the tenuous balance in State-EPA relationships that exists
now. A consensus-building process to refine the Federal-State relationship in light
of strategic planning is therefore essential. ’ .

Exhibit 1 summarizes EPA and State roles as defined by the State-Federal Roles Task
Force. | ' ' |

Exhibit 2 summarizes key features of the 1984 ovérsig’ht policy.
Exhibit 3 outlines the enforcement component of the 1984 oversight policy.‘

Exhibit 4 describes EPA's current oversight approach and the shift envisioned by the
oversight policy. -

2. EPA should seek to build successful State enforcement 'programs as a
principal means of carrying out the Agency's responsibility for assuring compliance
with national environmental laws. ‘

Direct responsibility for implementing environmental programs -- including
enforcement -- has been largely delegated to the States, so EPA’s success in achieving
its environmental mission is dependent upon the success of the States. While EPA
must continue to take direct enforcement action where necessary, EPA must adapt
to the reality that the bulk of environmental enforcement activity takes place at the
State level. States now perform some 90% of the inspections and pursue about 75%
of the environmental enforcement actions taken.

If EPA is to be effective in carrying out its ultimate responsibility for effective
enforcement, EPA must adjust both the content and manner of its work in a way
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that seeks to strengthen State capabilities. This shift entails piacing greater emphasis
on building State enforcement capabilities by: o ‘ L

() Conducting a constructive oversight program oriented to
fundamental problem-solving; ' ' '

(2) Developing and providing training and technical assistance
designed to improve the quality of enforcement efforts; and

(3) Analyzing compliance problems and the effectiveness of varidus
compliance approaches, transferring information about successes
and experiences throughout the enforcement system..

It also entails establishing an atmosphere of mutual trust and acceptance of
each other's roles and responsibilities in the partnership. ' ‘ :

Exhibits 5 and 6 provide statistics on the percentage of inspections and
enforcement actions carried out by States. co

3. EPA should lead States by example, demonstrating a strorig enforcement
posture by maintaining the ability and will to take independent, direct enforcement
action when needed to achieve national objectives. : '

Ultimately, EPA is responsible and accountable for assuring compliance with
national environmental laws and regulations. The enforcement posture that EPA
maintains will help to establish expectations and set the tone for State enforcement
programs. By its actions, EPA must demonstrate a commitment to strong
enforcement. EPA must make clear the kinds of situations -- both in environmental
terms and in terms of enforcement program quality -- that warrant national
attention and potential Federal enforcement action. While EPA will endeavor to
work with States to address enforcement problems of national importance in a
cooperative manner, the Agency must independently exercise its enforcement
authorities when necessary. The Agency must maintain the technical and legal
capability and the will necessary to take direct enforcement actions when needed to
achieve national objectives.

For their part, States should recognize and accept that |some Federal
enforcement will always be necessary. First, Congress and the public expect EPA to
pursue important national cases. The higher visibility and generally greater
deterrent value of Federal enforcement will sometimes be the most effective
mechanism for addressing some kinds of environmental or compliance problems of
national importance. Ideally, States should be working with EPA to jointly develop
strategies for dealing with enforcement concerns -- sharing credit for cooperating
towards efficient and effective enforcement. -
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.4. EPA and the States should share credit for effective ‘environmental
enforcement. More State enforcement information should be included in national
enforcement reports. ’ ‘

Many of the individuals and interest groups who follow the progress of
environmental protection programs do not fully understand the partnership
between EPA and the States in enforcement. EPA and the States should work
together to project a mutual image of a system that is trying to maximize the use of
limited resources to achieve effective enforcement. '

EPA's current management and reporting systems focus on EPA enforcement
actions. Since States perform the bulk of inspections and enforcement actions, to
the extent that State information is missing, the full environmental enforcement
story is not being told. Ultimately, the system should be neutral as to whether EPA
or a State took an enforcement action needed to bring about compliance. Regions
and States should be able to share credit for successful enforcement.. State
information should be included in national reports to Congress and the public to
further external understanding and support for the partnership nature of the
national environmental enforcement system. It is also important for States to be
able to share credit for Federal enforcement actions; often, information from a State
inspection forms the basis for Federal action. With the sharing of credit must also
‘go the sharing of responsibility for meeting enforcement objectives; States must be
willing to assist EPA in telling the enforcement story and take some of the pressure
that is now directed at EPA regarding enforcement performance.

While some State enforcement information is now included in national
reports, there has been some reluctance to providing information in a way that
might lead to comparisons among States. Clearly, there is a large potential for
misinterpretation when information from different States is compared. For
example, a State with very stringent requirements might have more unresolved
violations than a State with minimum requirements; the number of unresolved
violations in the stronger State might be misread as the sign of a weaker program.
Each State has a unique array of enforcement authorities, which are difficult to
compare. Despite these difficulties, EPA is now beginning to publish State-by-State
enforcement information. If State information is not available, EPA will be unable
to convince Congress and the public that good environmental enforcement is
occurring when EPA's "numbers" drop because EPA has shifted its focus to cases of
truly national significance and to providing support to State enforcement efforts.

5. EPA should be clear to States about its expectations on specific enforcement
matters and warn of the Agency's intent to overfile if they are not met.

Improved communications between EPA and the State are considered key to
avoiding unnecessary conflicts and duplication of effort regarding potential
overfiling actions. First, EPA should make its enforcement expectations clear to the
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State, and give the State adequate warning that EPA plans to begin preparation for
an action -- so that the State can file first if they can. However, States should be
aware that once EPA and DOJ actually begin working on filing an action, a State's
rush to file the case in State court has a negative impact on how the Federal
government views the State. By this time, EPA and DOJ have invested resources in
the case. ‘

In making an overfiling decision, EPA's overriding consideration should be the
importance of the case to meeting a national objective. For this reason, potential
overfiling cases should go through the newly-established Regional case screening
process. Because overfiling cases carry transaction costs, EPA should also take into
account how the action is likely to affect the State-EPA relationship and what
benefits beyond the State's action a Federal action would achieve. When an
overfiling decision is made, EPA should work with the State to determine why the
State was unable to take adequate action and develop a plan for helping the State
overcome its barriers to enforcement. '

6. EPA should tailor its enforcement oversight to reflect differences in State
program maturity, capacity, and authorities. Stronger State programs should be
given greater flexibility in designing and managing their enforcement efforts, and
reduced day-to-day oversight. EPA should give greater attention to weaker States
both in conducting oversight of enforcement activities and in providing needed
technical and other support to build State capacity. ‘

The concept of "differential oversight" has been discussed by EPA and the States
for many years, and some implementation has occurred on a limited basis.
Implementation discussions have focused largely on quantitative issues, such as
how many fewer (or more) permits/enforcement actions will be reviewed in real
time and under what specific circumstances. To some extent, a numeric approach
misses the point, which is to allow those States with strong programs to ‘design and
manage their own work toward the objectives of their own strategies, and to use
closer oversight as a means for building up weaker State programs. '

Implementation of a differential, tailored approach is and will be controversial.
States viewed as weaker will not welcome increased EPA attention. ‘However, EPA
should be able to avoid the strain if it enters this dangerous territory with a positive,
constructive, program-building attitude rather than a punitive one. Reducing EPA
direct oversight in stronger States may be viewed by some within EPA and
externally as abdicating EPA's responsibility. Reduced oversight will need to be
coupled with very open communications between EPA and the State about the
State's enforcement strategy, as well as about progress and problems in achieving its
objectives. The State will also need to keep up a flow of information to EPA that
will allow the Agency to report on State efforts and to exercise its back-up
enforcement authority when needed to achieve national objectives.
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, 7. Senior, experienced EPA staff should perform periodic, in-depth audits of
State programs as a constructive approach to oversight. :

States indicate that EPA would be more effective than it is now in fostering the
development of State enforcement capacity by conducting in-depth program audits.
The quantitative assessments and case-by-case review of States actions that are the
emphasis of current oversight practice are viewed as being of limited benefit. In an
in-depth audit approach, experienced EPA staff would use audit criteria to identify
strengths and weaknesses of an overall State program, followed by the development
of a plan to work with the State to correct problems. Based on the experience of
earlier EPA efforts to do such audits, it is essential that highly-qualified EPA
personnel conduct the audits, and EPA must be committed to following up with the
technical assistance needed by the State. Personnel from other States could
participate in the audit itself and help the State address problems by sharing their
enforcement expertise. Consistent with the concept of differential oversight, in-
depth audits should be done on a periodic basis, with the frequency of follow-up
reviews based on the number and types of problems encountered. The baseline
frequency of periodic audits should be infrequent enough to assure the availability
of the the right level of people and the ability to carry out the needed follow-up.

See Exhibits 2, 3, and 4 fora summary of EPA's oversight policy.

8. EPA should give credit to and reward EPA staff work that resulfs in
strengthened State enforcement capability. ‘

Because States carry out the bulk of environmental enforcement work, a
primary goal of everyone in EPA should be to build State capabilities. In many cases,
program managers are given recognition when their counterpart State programs are
successful, but this is not a consistent practice across all programs and all Regions.
The current culture in at least some EPA enforcement circles tends to reward
attorneys who are involved in prosecuting major enforcement cases. Not as visible
are attorneys and other enforcement staff who work with States to build their
enforcement capability through training, technical assistance, and other means.
Where needed, performance standards should be revised to reflect the State-
program building responsibilities of EPA staff in addition to their direct enforcement
responsibilities. Other forms of getting recognition and credit for assisting States
should also be explored. '

B. EPA SHOULD USE STRATEGIC PLANNING AS A MEANS FOR ,
PROVIDING GREATER FLEXIBILITY TO STATES (AND REGIONS).

1. EPA should actively involve States in the planning and implementation of
the national and Regional enforcement strategies. EPA should begin involving
States now to the extent possible, building a process that will lead to greater State
participation over time.
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Since States have primary responsibility for and perform the bulk of the
enforcement work in delegated programs, the national and Regional enforcement
strategies cannot be implemented without their active participation. Cooperative
planning of enforcement efforts will have the additional effects of bolstering the
Federal-State relationship and avoiding conflicts and duplication of effort on
enforcement matters of interest to both EPA and the States. '

States should become involved in EPA's planning process as soon as possible.
However, it should be understood that developing a strategic planning capability
both in EPA and the States will be a long term effort. Ultimately, the strategic
planning process should be a system that includes planning at the State, Regional,
and national levels -- with ideas generated at each level on both a program-specific
and multi-media basis. : v . :

Since EPA's own strategic planning process is still in the early development
phase, many issues are as yet unresolved. Chief among the unresolved issues are
the role of the States in strategic planning and how cross-media initiatives will be
funded. EPA can do some coordinated enforcement planning with States in the
near term, but full implementation of State involvement may not be possible until
funding and management of the overall planning process issues have been
resolved.

The Agency must also recognize that not all States will be equally prepared to
participate in comprehensive strategic planning for enforcement. The transition
from program-specific to more comprehensive planning will need to be gradual,
and may not be appropriate at all for some States because of the multiplicity of
agencies involved. ' :

Exhibit 7 shows an idealized enforcement strategy development process.

Exhibits 8 and 9 describe the base program and special initiatives components of the
national environmental enforcement strategic plan.

2. EPA should consider refining base program strategies to allow for greater
focus on priority compliance concerns. EPA should also clarify the relationship
betweenbase  program activities and special initiatives. ‘

While there appears to be substantial interest and willingness in EPA to target
special initiatives, it is still unclear the extent to which refinement of base program
strategies will be undertaken as part of the strategic planning process. In some
programs, compliance monitoring plans have not been substantially revised in
many years. In some cases, inspection frequency is directed by regulation or statute.
The definitions of significant noncompliance also serve to direct inspections in the
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various programs. Within these general constraints, there is some flexibility
regarding the specific type or thoroughness of inspection to be performed.

There is growing sentiment that current base program strategies do not always
direct resources to the most important potential violators or ' the most
environmentally significant problems. For example, major (large) facilities are
typically inspected annually regardless of their compliance history or contribution to
an environmental problem. A strategy to address toxic discharges to air or water
might focus in part on smaller facilities not now part of the inspection scheme.
Similarly, solving an air or water quality problem on a geographic basis might
involve both small and large facilities.

At issue is whether targeting efforts within a single media should or could be
part of the base program or whether they are more appropriately dealt with in the
realm of special initiatives. Some suggest that States are responsible for the "bread
and butter," routine compliance and enforcement activities, and that States have
enough to do without getting involved with potentially resource-intensive
initiatives. Given the growth in number and complexity of environmental
requirements and the static resources available for enforcement, however, there is
some question as to whether the States can realistically do all the routine things they
are expected to do. At least some States express interest in targeting their routine
activities to be sure they are focusing on the most important compliance concerns.
They feel they cannot afford to do otherwise.

States are unlikely to welcome an EPA strategy that carves out mostly routine
work for States and focuses EPA efforts on the higher visibility, more interesting
problems. Individual media program enforcement strategies may need to define
base program activities in a manner that readily allows for targeting of even routine
activities.

3. For strategic planning to work, EPA must recognize and accommodate the
diversity of authorities, institutional arrangements, capacity, and environmental
problems among the States. :

One source of tension over the years between EPA and the States has been the
limited flexibility available to the States in carrying out environmental enforcement
activities. While current Agency guidance does provide, in theory, some of the
needed flexibility, the willingness and ability of individual EPA programs and even
individual staff members to allow flexibility to be exercised is uneven. The reality is
that, in general, the culture of the Agency as well as its management systems make
exercising flexibility in operation and practice a difficult and potentially risky
undertaking. National guidance and policies as well as oversight measures have
tended to limit the ability of States to target resources to their own perceived
priorities. Further, EPA management systems have tended to push States toward
the use of authorities that are equivalent to EPA's as opposed to other, potentially
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more effective authorities they might have (e.g., authorities to revoke permlts or
licenses or to assess natural resources damages).

EPA also needs to acknowledge and accommodate differences in institutional
and organizational structure among States. A State's enforcement system for
environmental enforcement might include not only the environmental agency or
agencies and the State Attorney General's office but also local district attorneys and
government departments, independent boards, or other institutions. A State's
institutional structure as well as the procedural requirements associated with the
use of various authorities affect the State's enforcement choices and should be
factored into EPA's assessment of State performance.

It is clear that providing greater flexibility to States will make EPA's oversight
function a more challenging responsibility, and statistical reportmg will become
more complex. However, the test of a good strategy is not how well it fits a reporting
structure; rather, a reporting structure should be built to fit a good strategy If EPA
provides greater flexibility, a State's part of the bargain must be to provide the
information EPA will need to understand how well the State's enforcement
program is working, be able to identify problems, and explam and justify the State's
efforts to EPA's overseers.

EPA will need to carefully assess whether particular State authorities are
appropriately incorporated into a broader definition of enforcement mechanisms.
To provide this flexibility, yet carry out its responsibility for assuring consistent .
enforcement nationwide, the Agency will need to insist that State authorities meet
some minimum criteria to have them qualified for consideration as an enforcement
mechanism. In some cases, States may find they need to bolster ex1st1ng authorities
in order to meet the minimum set. For example, if the expected minimum includes
an ability to impose economic sanctions administratively, a State would need to
show that it has either administrative penalty authority or some other sanction
with comparable economic consequences, such as the ability to revoke or suspend
permits.

Changes will need to be planned carefully and pilot tested; full implementation
will come slowly. Disputes between EPA and States will never completely disappear
because there will always be honest differences in enforcement philosophy.
However, EPA recogmtlon and accommodation of each State's enforcement strategy,
based on its own unique array of authorities and capacities, will aid in improving
both the quality of enforcement efforts and the Federal-State relat10nsh1p itself.

Exhibits 10-15 provide examples of the State institutional, procedural and legal
diversity. '

Exhibit 10 shows the legal and institutional context for environmental enforcement.
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Exhibit 11 depicts the variety of institutions with a role to play in environmental
enforcement.

Ex‘hibitblz shows the diversity in State agency organizational structures.
Exhibit 13 gives examples of State authorities different from EPA's.

Exhibit 14 explains how seemingly similar administrative order author1t1es are
really differerit.

Exhibit 15 shows that the final review of administrative orders in half of the States
is done by a review board external to the environmental agency.

4. EPA should provide incentives such as increased flexibility in accountability
measures and overs1ght technical assistance, and financial support to encourage
State participation in strategic planning and implementation of initiatives.

State officials indicate that perhaps the single most important incentive EPA
can provide to secure their participation in strategic planning and implementation
is greater flexibility in accountability and oversight; they are, however, quite
pessimistic about the likelihood that it will happen. Implementatlon of initiatives
also will be aided if EPA provides technical assistance, such as giving specialized
training to inspectors and/or attorneys, performing Iaboratory .analyses, or even
lending personnel to the State if needed. To help States in planning, EPA should
provide access to national computer data bases, planning software and guidance,
results of comparative risk or compliance analyses, and other tools and information
useful to States in identifying priority problems. EPA should also facilitate sharing
of the lessons learned from various enforcement approaches and techniques being
tried by EPA and the States. Special financial support would provide a significant
incentive to do initiatives, but if no add1t10na1 resources are available, at a
minimum there must be a tradeoff against base program activities. ‘

5. To start the momentum for change, EPA should begin right away by working
closely with selected pilot States to learn the opportunities and barriers that exist for
(1) State implementation of initiatives and (2) development of State strategic plans.

It will take many years to work out the details and policy changes necessary to
fully implement the enforcement strategic plannmg process that is envisioned and
to achieve the culture change that will result in improved EPA-State relationships.
It is essential that EPA take steps now, however, to begin implementation. To the
extent feasible within the constraints of the FY 1991 grant cycle, EPA should seek to
begin pilot testing the involvement of States in strategic planning and in
implementing enforcement initiatives.
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This year, each EPA Region is beginning implementation of a pilot
enforcement project based on integration of data systems. The role of States in these
projects is still being determined, but working out the EPA-State roles is an integral
part of implementation. The successes and problems in working with States should
be assessed as part of the overall evaluation of these efforts. :

Some States have expressed interest in developing enforcement strategic plans
themselves. In another pilot effort, EPA could work with and follow the progress of
selected, interested States that want to try to develop strategic plans. This experience
would provide insights valuable in assisting other States doing strategic plans in the
future as well as help EPA refine its policies and procedures regarding involving
State involvement in the EPA strategic planning process. ‘ ’

These pilot tests and experiments should start to build a momentum for
change. Meanwhile, EPA and States can learn together: B

¢ The types of projects that tend to be successful;

* Productive ways to design and carry out progress assessment and
project evaluation; , - : '

* What the practical, operational barriers are to implementation;

* Specific changes that need to be made in various management and
oversight systems and policies; and

* Ways to transfer successes and lessons learned from the
initiatives to others.

Exhibit 16 describes funding options for special initiatives.

6. EPA should encourage States to designate a high-level official with multi-
media responsibilities to be responsible for environmental enforcement planning
and negotiations with EPA. EPA should recognize, however, that this will not be
feasible or even desirable for all States. :

EPA's new enforcement strategic planning process is designed to target
enforcement efforts to environmental problems that cross media boundaries, such
as on a geographic, industry-wide, or pollutant basis, in addition to targeting within
the individual media. EPA's Regional Administrators (RAs) and Deputy Regional
Administrators (DRAs) are responsible for assuring that cross-media targeting and
case screening occurs at the Regional level. The assignment of this responsibility to
the RAs and DRAs should assure both greater integration within EPA as well as give
State managers a focal point for enforcement agreement negotiations.
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At present, enforcement agreements are often negotiated between State
program divisions and the corresponding individual EPA program offices. The
strategic planning process could be facilitated immensely if each State designated a
high-level official with cross-media enforcement responsibilities similar to the RAs
and DRAs to lead the State's participation. Since the traditional program-specific
planning structure cannot change overnight, an interim way to involve States in
EPA's multi-media planning efforts could be to invite an appropriate senior State
officials to meet with the Agency's senior managers to discuss multi-media efforts
and their interest in participating. ‘

Meanwhile, EPA will be gaining experience with a centralized enforcement
planning function at the Regional level. This experience should provide insights
into the benefits of and problems associated with a centralized enforcement
planning function that EPA could use to encourage (or discourage) States from
adopting a similar approach. ‘

It would be generally be desirable for EPA to have a single representative to
work with on strategic planning in a State. However, in some States this may be
difficult to achieve, e.g.,where multiple agencies have environmental enforcement
responsibilities. In other situations, even the attempt to have such an individual
named could be counterproductive, such as where there are conflicting agendas
between the executive and law enforcement branches of government.

7. EPA should work with States toward development, over time, of a multi-
media, integrated State-EPA enforcement agreement contained in a single
document. '

Current guidance on the development of State-EPA enforcement agreements
states that the agreements need not be a single "document,” but rather can be a
compilation of a variety of conditions in grant agreements, enforcement policies,
memoranda of understanding, and other written documents between EPA and the
States. As noted above, these pieces are often negotiated at the program division
level, and may or may not be compiled in one place even for a single program. With
this fragmented approach, it is often difficult to learn just what the "State-EPA
enforcement agreement" is or to understand the overall structure of the State-EPA
relationship for a given State. '

EPA should encourage States to initiate a process, similar to that which EPA
recently began, to develop an integrated strategy. Integrated enforcement
agreements should help facilitate implementation of strategic plans since
implementation will cross traditional program boundaries and require special
negotiation of what EPA and State responsibilities will be in carrying out particular
enforcement initiatives. S
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EPA must recognize that it will take many years before this goal can be fully
realized by either EPA or the States. It is important that this recommendation not be
implemented prematurely, before EPA has adequate experience of its own in trying
to develop and implement a multi-media strategy. In the near term, EPA could
work with an interested State in a pilot effort (see recommendation B-5).

8. Smgle-medla and cross-media enforcement priorities and initiatives should
be generated in a process that considers national, Reglonal and State concerns.
Consultation between levels of government about initiatives is essential.

Some national and Regional enforcement priorities and initiatives will emerge
* from broad-scale analysis of environmental and/or comphance problems States
should also be able to generate initiatives since they are in a unique position to
identify the specific problems they face which may warrant national or Regional
attention. Ideally, the process should allow problems on a local level to be identified
and considered for initiatives as well.

Consultation between levels of government, including the Department of
Justice, is essential before embarking on State initiatives involving substantial
Federal involvement (e.g., special funding or technical assistance), novel legal
issues, or the potential for duplicative effort to assure that potential enforcement
problems for the Federal government can be identified and addressed. This process
goes both ways, however; the Federal government must also consult with States on
initiatives to assure proper coordination. However, there are certain rare instances
for which joint planning and execution of an initiative would be inappropriate.
Example., include such situations as some Federal criminal investigations, when a
State is the targeted defendant, when.the State cannot accommodate Federal
requirements for confidentiality, or when the Federal government is the sub]ect of a
State action.

Exhibits 17 and 18 present an idealized process for generating initiatives.

9. The respective responsibilities of EPA and the States in implementing
specific initiatives should be negotiated in advance with each State.

The respective roles and responsibilities of EPA and individual States in
carrying out specific initiatives will vary depending on the nature of the initiative
itself, the level of interest of the State, and resource and capacity considerations. The
roles may range from EPA having complete responsibility with virtually no State
involvement to States having complete responsibility with EPA in an oversight role
only. In between are various alternatives such as States conducting inspection work
with EPA taking the lead in enforcement actions, joint inspections and enforcement
actions, and either State or EPA having the lead for implementation but with active
cooperation from the other partner. For smooth 1mp1ementat10n, however, it is
essential that these arrangements be negotiated and agreed to in advance.

2-26




Exhibit 19 shows the possible arrangements that can be establiéhed for carrying out
initiatives. : - ' '

10. If a national or Regional enforcement initiative addresses a problem of low
priority to a State, the State should be able to decline participation. However, the
State recognize that EPA will enforce in the State as needed to achieve the objectives
of the initiative. ‘ a

Sometimes, a national or Regional enforcement initiative might be designed to
address a noncompliance or environmental problem that is not considered a high
priority by a State. For example, the State might have a single facility.of an industry
category targeted by EPA because of a national pattern of noncompliance, and the
particular facility's noncompliance is not a priority for the State when compared to
other more pressing problems. The State might opt not to participate in the
initiative. When implementation is needed to achieve the objectives, of the
initiative, however, States must recognize that EPA will take action in that State to
carry out the initiative.

11. EPA should involve States in enforcement strategic plannilig early énough
in the planning and budgeting cycle to allow for serious consideration of their
priorities in Regional and national strategies. '

States must participate early in the planning cycle if EPA is to be able to consider
State priorities in developing Regional and national enforcement strategies and in
preparing budget proposals. At present, the actual schedule for the ongoing strategic
planning process and for phased implementation of Regional strategies is still under
development. Once it has been more firmly developed, a schedule for phasing in
State participation should also be prepared.

12. EPA should reform management systems, policies, and procedures that are
batriers to implementing State strategic plans. '

Some aspects of current policies and definitions constrain the ability to design
and implement enforcement programs that are tailored to the particular needs and
legal and institutional situations of individual States. Innovation is not
encouraged. Timely and appropriate response criteria and accountability measures
are viewed as pushing States toward use of enforcement mechanisms that can be
swiftly executed and that are given "credit" by EPA. These mechanisms may not
always be the most effective tools available to address a problem (e.g., suspending a
permit until a violating facility comes into compliance could achieve compliance
faster and be a greater economic penalty than might be exacted through an
administrative order). The needed flexibility could be accomplished by broadening
the kinds of mechanisms that are considered "enforcement" and thereby given
credit by EPA, and by tailoring timely and appropriate criteria to the institutional
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and legal situations of individual States.  The definitions of significant
noncompliance, a central management tool for environmental enforcement
programs, are viewed as sometimes forcing enforcement efforts to problems of
limited importance.

Current accountability measures, which count numbers of various kinds of
enforcement activities (inspections, actions, etc.), may also inhibit State ability to
implement strategic plans. = Currently, such measures lump broad categories of
activities together and cannot measure progress toward achieving specific objectives
of initiatives. = An alternative approach would include plans for collecting and
analyzing information into the design of enforcement initiatives. Periodic reviews
would focus on the progress being made and on identifying and correcting any
problems being encountered. Some grant-related commitments would need to
continue because of financial management requirements and normally-counted
activities would continue to be included in statistical reports, but otherwise the
emphasis of oversight would be on qualitative issues.

Planned assessment and evaluation will allow EPA and the States to share
experiences about what worked well and what did not in a way that should
ultimately result in future improvements in enforcement program design. These
assessments should take place outside the accountability system if they are to have
the desired results. However, the information gleaned from them should be used
in explaining in more depth the successes of enforcement efforts and lessons
learned from them that will be applied to future efforts.

In the immediate term, EPA is testing alternative ways of measuring the
success of enforcement initiatives as part of the Regional data integration pilots; the
new STARS management system also provides for greater flexibility in
accountability measures. Ultimately, these kinds of changes will need to be
incorporated into EPA's oversight and accountability system for States.

Exhibit 20 describes the options for pi'ogress assessment that were considered.
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1984 EPA OVERSIGHT POLICY

PURPOSE OF OVERSIGHT

Ensure adequate environmental protection through
development and enforcement of national standards, and use of
direct enforcement action when needed to reinforce State action

and authority

. Enhance State capabilities to administer sound programs, ‘thro,ugh

increased communication and a combination of support and
evaluation activities

. Describe and analyze the status of national and Regional environmental

quality, through collection and dissemination of information from
State agencies and other major sources

OBJECTIVES FOR IMPLEMENTATION

1.

Ensure continuing strong enforcement, with States as first line of
action and EPA as strong back-up for action when needed

" Clearly define program goals, priorities, and measures of success’

- Provide constructive evaluations of delegated State programs

focused on problem- solvmg

* Ensure timely |dent|f|cat:on of State program needs and State

environmental problems and conditions |

. Use a range of responses to State program performénce and State

needs, focused on preventing large mistakes and solving
identified needs :
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ENFORCEMENT DISCUSSION

IN 1984 EPA OVERSIGHT POLICY

X

nsure continuing strong enforcement activity,‘wth - States

as the first line of action and EPA as strong back-up
\for action when needed. ' :

EPA role is shifting from a primary focus on performing inspections and
aking enforcement actions to an emphasis on conducting review and

EPA should establish in advance with the States the general criteria
or guidalines for when EPA will take independent action

stablish agreed-upon criteria for, and measures of, adequate
overall State compliance and enforcement programs '

States must provide EPA with prompt, accurate information regarding

sources out of compliance and on State plans for enforcement actions,
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PROGRAM SPECIFIC .

Base Program
A

OPTION | Funding for A, B, and C from normal progfam funding

No_special funding available

PROS Reinforces concept that strategic planning should be a routine plocess
No disruption to current funding approaches

) Initiatives may not receive adequate support or attention
NS Pragrams would provide resources as needed to carry out initiatives
OPTION 2 Funding for A and B from normal program fundmg

Special muilti-media funding for C

PROS Keeps program-spacific activities funded through normal prpcess‘
A portion of “normal” program funds could be reserved for single-program initiatives
Special funds for multi-media projects would help assure projects happen
High vlsibility to multi-media initiatwes

OCNS Source of special funds would need to be found (this could be a percehtage tap

from each program area)
States unlikely to hire under special funding because of uncertaunty
Competition between base program, program initiatives, and multi-media
inttiatives could be damaging :
Some disruption of current funding process

OPTION 3

Funding for A from normal program funding
Reserved percentage of program funding for B
Special multi-media funding for C

Gives special attention to both program-specific and multi-niedia initiatives
A required percentage of funds could be reserved for program-specific initiatives,
and each grant program could be tapped for multi-media initiatives B

Disruptive to current funding process

Competition for resources could be damaging

Base programs may be jeopardized

Unless there Is stable fundmg, projects may suffer due to lack of certainty




AR R TARARTERARAITENR
P EPRELSLIPPS
AT W YA T T YA TR VA TR W A
LA AL AL AL S A A4
A YA WA T T U Y ~

4
2’ 2

A YA
P4
NN
~

’,

~

[ S IR I\I o’

TN NN
s, S

P AN NN,
A YR SN NN
(AN NN NN NN
ST AT
A A NN N NN A
NN
PN NN NN NN
AR
A N N N N W N S WS
PR AL A NN NN NN
NUATATAT AT AT AT AT
(A A N AN AN NN
AN AT AT
P A RN AN N NN NN
WA AT AT AT T
EA A A A AR AN NN AN ;
x/s/\/\f\/\z\f\/\/s/\/\z\f\/ 2t NN IO NN NN
AT AT AT AT AT AT AT AATRT AT
P A R AN A N AN NN NN LA AR A NN
L N N N N N N N N A NN
LA A A A A A N A A N A AN NN N NN XN NS
AR NN Y N A A N N N N N N N S N AN
- e e A A A A A A N NN NN NS - " A A LA
AR AT A . Y N N N N NN
P A A A AN NN AN h N A A AN
AN AT AT AT AT AT

.

PROGRAM,
INITIATIVES

“
I\I
o’
I:I
I\I
I\I
I\I
l\/
;L
Y
’\,\ “~
L L
I‘I\J\f
I\I\I\/\
A AT Y
V.4
BN speciaL

BASE

I\I L4
LI IS Y/
LA A T T R T N N Y
LA IR
S TR I 0 T N N N A A Y
AL L L PSS S S S S S

STRATEGY:

~

AR YA
YRR

~
~»

~

4

SR TATAIAY
Fd
rd

LN NN
NN S
NS
LA NANENEN
2relelels
LAY
e les
PN NN NN

VNN
WA

PN NN
N AN
AP M)

~
A Y
~
~

LA LA SIS S

AT WA T Y
AN A )

LA A AN A 4
REGIONAL
’$ PSS
’\’\’\l\’\’\’\’\’\
’\,\’\,\,\’\’\’\’\

’

*STRATEGIES.

ATATAYAY
s
“

DA

F L 7
N N l\l\l I“f“l

~

L$
S
kg
’
L
L4
.

PN N NN NN AN
L A S A Nl SN NN
P AN NN NN NN
A N N N RN NN
PN AN NN NN NN
AR YA SN NENENEN
LA A A AN NN XN

RS YAN NN A SN N AN
PN A AN N NN NN
AT
PN AN NN NN
L N N N N N N
TN NN NN
NATRIAINT AT
PN NN NN

,L S
LYY
;L
LAY
LA 4
I\I\I
AR YA Y
LA
LY YN
r Ll
ALY A YA Y
L S

~
P4

~
~

Ls
’
4
’
s
.
P4
LA A A Y
L A S
NN N N N N N NN
S’ AL LTS

ENFORCEMENT STRATEGIES

~

A AR VAY

/
-~ STRATEGIE
LA I IR I I A
WA TR TR A T A Y
L LA AR

(SLS SIS LSS IS s




o \‘é\\w 1S
\ N

0

\{\\;\ R \ \%‘ :-ﬁ"

!\\

Reglonal

AN e
S \*{\E\-&l\

National Initiatives

L e
-
X X 2 v\\\‘\ ‘h 5

\‘% \‘ <‘*3\{ S
\ ‘Q.\\ "', S

=

Some Regilonal Initiatives
become National [nitiatives,
including some that were
originated by States; others
are originated at the
national level

Negotiations Process

v
STt
>4

OOC
KA
R

’A

.
&

State/Cross Media
State/Single Medla

. Regional/Cross Media
Regional/Single HMedia

I National/Cross Media
=1 Natlonal/Single Media

2-48




EPA AND STATE ROLES

degree of State interest, and resource concerns.

To assure smooth
implementation, roles must be clearly negotiated and understood.

KEY TO ROLES SUMMARY
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The chart below summarizes various negotiated arrangements that
can be made between EPA and the States with regard to carrying out
EPA initiatives. In a given State, the roles arrangement might be
different for each initiative, based on the nature of the initiative,
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PROGRESS ASSESSMENT = 20

ENVIRONMENTAL ENFORCEMENT STRATEGIES

FROGRAM-SPECIF

‘Program

A

Numerical measures will be better measure of environmental importance as SNC definitions are refined
Program evaluation can be carried out as completely separate function

Does not provide much flexibility or ability to accommodate mnovanve approaches
Resuits of initiatives will be lost in total numbers
Muiti-media projects likely to have difficulty getting support, credit

Multi-media initiatives assessment will develop experience in designing evaluation measures into plans
Narrative descriptions of results, problems available for external audiences, tech transfer

PROS Minimum disruption to current program
CONS
[ [F]
<
PROS Same as Option |
CONS

Still limited flexibility, innovative approaches captured only for multi-media initiatives
The "numbers” could drop due to initiatives
It multi-media initiatives are outside routine accountability system, they might not recieve adequate attention

-

PROS

BN F

[A] + +

Reinforces strategic planning and targeting, making initiatives seem more routlne
Greater flexibility in all areas
Gradual implementation could minimize program disruption

Significant disruption to current program, cuiture
The "numbers" might drop
Limited experience in progress assessment approach

NYY

PROS

B

Same as Option 3

Measuring progress against plan rather than numerical targets provides flexibility

Impact on “numbers™ should be minimized since activities will be reported

Progress assessment approach could be phased in, including multi-media initiatives and/or
selected single-media projects first to build experience

Moderate disruption to current program, culture
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ENFORCEMENT IN THE 1990’s PROJECT

RECOMMENDATIONS OF THE WORKGROUP ON
RULEMAKING ENFORCEABILITY
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I. Goals and Objectives of the Project

EPA has encountered problems enforcing some regulations in each of its
statutory programs. These problems may in part be attributable to the Agency's
failure to give sufficient consideration to enforceability during the development of
these regulations. The goal of this project is to propose changes in the way the
Agency develops regulations that will place enforceability considerations in the
forefront of the decisionmaking process.

II. Process Leading to Recommendations

The rulemaking project workgroup identified, in each program, several
examples of regulations which present enforcement concerns. Based on our
analysis of these problems, we selected several issues concerning EPA's rulemaking
process which we would investigate. Each issue was assigned to a workgroup
member, who developed a description of the issue and questions to be posed to
‘program regulatory and compliance managers. ~Workgroup members have
discussed their recommendations with managers in most program regulatory and
compliance offices, as well as with the Chairman of the Steering Committee.

II1. Recommendations

The recommended actions divide into two categories: those which the Office of
Enforcement can implement unilaterally, and those which require the cooperation
and assistance of other offices. The first category generally addresses ways in which
Office of Enforcement attorneys can more effectively influence the development of
regulations, and ways in which OE managers can pay closer attention to their staffs'
- work on regulations. These recommendations can be implemented by the Assistant
Administrator immediately. It is recognized that some of these improvements,
although beneficial, will add to the time it takes to complete a rulemaking, as
commenters have noted. In the implementation process, efforts must be made to
minimize the time costs associated with these measures. The second category
generally addresses ways in which the Agency as a whole can ensure that a
regulation's enforceability receives adequate consideration during the rulemaking
- process. These recommendations involve OE's proposing changes to the Steering
Committee and to originating offices.

The recommended actions also break into categories in another sense: those
which improve on existing mechanisms for considering enforceability in
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rulemaking, and those which are new approaches which the Agency has not
previously tested. In this way, our recommendations try to achieve a balance
between "old" and "new" ways of doing business. :

It is recognized that some of these improvements, although beneficial, will add
to the time it takes to complete a rulemaking, as commenters have noted. In the
implementation process, efforts must be made to minimize the time costs associated
with these measures.

Finally, rulemaking potentially provides greater opportunities for State
participation than this report expressly recognizes, as noted in the comments. An
example for consideration is field testing. Attentiveness to possible opportunities in
this regard is strongly encouraged. :

IV. Recommendatlons

A, EPA SHOULD PILOT THE USE OF "FIELD TESTING" OF REGULATIONS
PRIOR TO PROMULGATION.

We suggest a pilot project in each medium whereby proposed regulations
would be tested by members of the regulated industry under EPA supervision or
control prior to promulgation. Field tests could be used to test inspectors' ability to
determine compliance with the regulation as well as industry's ability to understand
and implement it. If the field test identified problems, EPA could make correctlons
to the regulation before it was finally promulgated.

We realize that field testing could enlarge the length of time it takes to
promulgate a regulation. Nonetheless, field tests of some regulations, particularly
those relying heavily on récordkeepmg and self-reporting as means of determining
compliance, could expose weaknesses in the rule that might render the regulation
unenforceable if left uncorrected.

PROPOSED ACTION: Each program office, jointly with the Office of Enforcement,
should identify one or two candidates for a pilot project on field testing. OE will
work with each program office to develop a protocol for field testing of each of the
selected regulations. The timing of the actual field test will vary dependmg on the
schedule for development of the selected regulations.

B. EPA SHOULD PILOT THE USE OF AN "ENFORCEMENT IMPACT
ANALYSIS" AS PART OF THE DECISIONMAKIN G PROCESS IN
DEVELOPING A REGULATION.

EPA's regulatory development process has been insufficiently responsive to
enforcement concerns in promulgating regulations. Enforcement concerns which
are "technical” (e.g., unavailability of test equipment or methodology), "logistical"
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(e.g., shortage of inspectors, lack of training); or "légal" (e.g., vagueness, complexity,
unclear evidentiary standards) are often addressed inadequately. :

One way to improve EPA's ability to identify and resolve enforcement concerns
in the regulatory development process would be to formalize consideration of these
issues in an "Enforcement Impact Analysis." Such an analysis would delineate how
technical, logistical and legal enforcement concerns have been addressed in the
regulation. The analysis would set out how the proposed regulation would be
implemented and enforced. It would be a valuable source of information to upper
level managers, the Deputy Administrator and the Administrator in making their
decisions to concur on or sign the proposed regulation..

An Enforcement Impact Analysis should not be required for all regulations, but
only those that would involve sufficient enforcement issues to warrant the analysis.
One suggestion is that a decision should be made at the time of approval of the Start
Action Request. If so, a subgroup of the workgroup could be set up to address
enforcement concerns throughout the process, ensuring that such concerns are
raised early in the rulemaking process and are sufficiently addressed in the proposed
regulation. The subgroup should consist of a variety of people with various areas of
expertise and knowledge of the enforcement issues associated with the regulation.
The Office of Enforcement would take the lead in addressing legal issues, and the
National Enforcement Investigations Center would be available to assist in
- addressing technical issues. Additional technical support would be required from
program offices. The subgroup would draft the Enforcement Impact Analysis to be
included in the Red Border Package to the Administrator. Due to the need to keep
such an analysis confidential, 2 means would have to be devised to ensure that the
analysis would fall within either the deliberative process or attorney-client
privileges. :

PROPOSED ACTION: Office of Enforcement representatives on regulatory
workgroups should begin to evaluate regulations early in development, based on
Start Action Requests if possible, to determine if an EIA would be appropriate.
Workgroups will identify one or two candidates in each program for a pilot project
to develop an EIA. The timing of preparing the EIA will vary depending on the
schedule for development of the individual regulations.

C. THE OFFICE OF ENFORCEMENT SHOULD ESTABLISH AN AUTOMATED
TRACKING SYSTEM COVERING REGULATORY DEVELOPMENT.

The Office of Enforcement should implement an automated tracking system
for rulemaking projects Participating Headquarters and Regional attorneys shall
update the system in the same manner as for the Enforcement Case Docket. We
believe that the addition of this system will greatly improve the Office of
Enforcement's ability to complete program reviews and strategic planning. In
addition, we believe that inclusion of this data will enable OE managers to pay closer

3-3




attention to their staff's participation in rulemaking workgroups.  The
implementation of this tracking system will present a comprehensive picture of the
Office of Enforcement's participation in rulemaking projects at EPA.

It is imperative that the system accurately and completely reflect the number,
nature, and status of all rulemaking projects. To do this, procedures similar to those
used for the Enforcement Case Docket shall be modified for purposes of this
proposed system. Such procedures include operation and maintenance of the data
base that pertain to data requirements, initial entry of a project, and regular monthly
review to indicate the status of the project.

PROPOSED ACTION: The Office of Enforcement should evaluate whether to use
the Agency's existing tracking system for regulatory development or to develop one
of its own.

D. THE OFFICE OF ENFORCEMENT SHOULD TAKE STEPS TO ENHANCE
THE EFFECTIVENESS OF ITS REPRESENTATION ON THE STEERING
COMMITTEE. A

As an initial matter, we recommend asking OPPE to provide some more
information in the Start Action Request that would enable OE to make an early
assessment of enforcement needs. The appropriate OE media division should
review the SAR and either send a representative to the Steering Committee
meetmg or supply the OE representative with enforcement-related questions to
raise at the meeting. The OE representative should notify the workgroup chair at, or
shortly after, the Steering Commlttee meeting of the extent of further OE
participation.

In addition, OE needs to improve its internal procedures for keeping its
Steering Committee representative informed concerning enforcement issues. In
particular, the workgroup member needs to raise issues that are not being adequately
addressed by the workgroup, so that the OE representative can bring such issues to
the attention of the Steering Committee.

PROPOSED ACTION: The Office of Enforcement should issue' a memorandum to
its staff setting forth revised procedures for regulation review. The memorandum
should incorporate our recommendations for keeping the Steering Committee
representative informed of enforcement issues. A Steering Committee workgroup
on regulatory development recommended that the Steering Committee adopt a
format for the SAR that is somewhat more informative, and that change was
instituted at the beginning of FY 1991. |

E. THE OFFICE OF ENFORCEMENT SHOULD FORMALLY REQUEST
REVISIONS TO PROMULGATED REGULATIONS WHICH POSE
ENFORCEMENT PROBLEMS.
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The Office of Enforcement currently does not give sufficient feedback to
originating offices regarding enforcement problems with existing regulations.
Concerns are often expressed informally, anecdotally, and at staff level. ‘

When a regulation is presenting enforcement concerns, based on federal and
State experience with its application, OE should evaluate the need for revisions to
the regulation. If OE determines that revisions are needed to enforce the regulation
effectively, OE should make a formal written request to the Assistant Administrator
of the program office to revise the regulation. OE should work closely with the
program office to determine how the need for the revised regulation compares to
competing regulatory priorities. In addition, OE should work with the program
offices to explore development of an expedited, streamlined process to make limited
revisions to regulations to address specific enforcement concerns.

PROPOSED ACTION: The Office of Enforcement should issue a memorandum to
its staff setting forth procedures for requesting program review of a regulation. We
cannot project the timing of invoking such procedures, since it will occur only as
the need arises. OE should meet with representatives of program offices to discuss
ways to expedite rulemaking procedures for the purpose of limited revisions
addressing enforcement concerns. If such a process appears feasible, the Agency
should put such procedures in place.

F. THE OFFICE OF ENFORCEMENT SHOULD RELY MORE HEAVILY ON
- WRITTEN COMMENTS AND USE NON-CONCURRENCES WHERE
SIGNIFICANT ISSUES HAVE NOT BEEN ADEQUATELY ADDRESSED.

As OE staff participate in regulatory development workgroups, it is important
that they raise enforcement concerns in writing whenever possible. Written
comments will help to ensure that OE's concerns are clearly understood and are
given adequate consideration, and will establish an administrative record of the
decisionmaking process. Where OE staff believe that enforcement concerns are not
being adequately addressed, it is important that such concerns be elevated early.

Ideally, enforcement concerns will be resolved before workgroup closure, final
Steering Committee and red border review. However, where OE has actively
participated in the regulatory development process and has raised its concerns
appropriately, OE should be prepared to exercise its authority to non-concur on
regulatory packages that have not addressed important enforcement concerns
adequately. Non-concurrence will ensure that these concerns are addressed at the
highest management levels where necessary.

PROPOSED ACTION: The Office of Enforcement should issue a memorandum to
its staff, setting forth revised procedures for regulatory review. (See
recommendation No.. 4) Such procedures should incorporate - our
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recommendations for increased reliance on written communications.

G. WORKGROUP MEMBERS DEVELOPING MAJOR REGULATIONS
SHOULD RECEIVE TRAINING TARGETED TO ENFORCEABILITY
CONCERNS BY MEDIUM. o

Everyone participating in a regulatory development workgroup has a
responsibility to assure that an enforceable regulation is developed. To assure that
workgroup members can effectively carry out that responsibility, at least for selected
major regulations, training should be provided early in the regulatory process that is
targeted to the types of enforcement concerns that prevail in that particular
medium.

PROPOSED ACTION: OE should begin working with the EPA Training Institute to
develop a session on enforceability concerns arising under each statute. ~The end
product should be a curriculum for training sessions in each medium, to be given
on an as needed basis, and, if appropriate, an enforceability checklist which can be
used by workgroups for each medium. ‘

WORKGROUP REPORT
I. Introduction

EPA protects the nation's environment largely by regulating activities that
pollute the air, water, or land. If its regulations are not enforceable, the Agency has
failed to fulfill its mission, and the public resources expended upon the
development of those regulations are wasted. ‘

EPA has encountered problems enforcing regulations in each of its statutory
programs. For example, provisions of a State Implementation Plan which grant
discretion to the director of the State air pollution control agency to approve an
"alternative means of control” have been construed by courts to displace EPA's
review of such changes, thereby nullifying EPA's authority to enforce the
underlying requirements. The lack of specific recordkeeping and reporting
provisions in the Underground Injection Control regulations developed under the
Safe Drinking Water Act have hampered enforcement against owners and operators
of well fields. Imprecise definitions of key terms in regulations implementing the
Resource Conservation and Recovery Act have complicated enforcement efforts.

Enforcement problems have manifested themselves in a number of ways.
Judicial enforcement actions have been dismissed. Adverse judicial precedent has
chilled initiation of similar actions. Enormous resources are expended on discovery
regarding the appropriate interpretation or application of a regulation. The Agency
has been forced to discount its minimum penalty settlement amounts because of the
litigation risks associated with enforcing problematic regulations. Even where EPA
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ultimately prevails in an enforcement action, the cost of victory may be
unnecessarily increased by deficiencies in the regulation.

These problems may in part be attributable to the Agency's fa1lure to give
sufficient consideration to enforceability during the development of the regulations.
To assure that its regulations are as effective as poss1ble in achieving their objectives,
EPA must make a greater commitment to examining enforceability concerns during
the development of these regulations.

IL. Goals and Objeetives of the Project

The goal of this project is to propose changes in the way the Agency develops
regulations that will place enforceability considerations in the forefront of the
decisionmaking process.  Specifically, the offices (both legal and technical)
responsible for enforcement and compliance activities must invest time and effort
to identify and resolve enforcement concerns durmg regulatory development. In
addition, the program offices must recognize an obligation to write regulations
which are understandable, which precisely define the regulated activity and the
regulatory requirements, and which clearly address how compliance is to be
determined.

II1. Process Leading to Recommendations

The rulemaking project workgroup identified, in each program, several
examples of regulations which present enforcement concerns. Based on our
analysis of these problems, we selected several issues concerning EPA's rulemaking
process which we would investigate. Each issue was assigned to a workgroup
member, who developed a description of the issue and questions to be posed to
program regulatory and compliance managers. Workgroup members have
discussed their recommendations with managers in most program regulatory and
compliance offices, as well as with the Chairman of the Steering Committee and a
workgroup examining regulatory development.

IV. Findings

A. EPAMUST MAKE A GREATER COMMITMENT TO EXAMINING
ENFORCEMENT CONCERNS IN ITS REGULATORY DEVELOPMENT
PROCESS.

EPA fails to perform its basic function as a regulatory agency when it develops
regulat1ons that are not enforceable. At the heart of this project's recommendations
is a call for the Agency to devote more resources to the critical examination of
regulatlons for. enforceablllty issues. While the Office of Enforcement should have
the primary role in such review, the enforceablhty of regulations is ultimately the
responsibility of everyone who participates in the regulatory development process.
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B. ENFORCEABILITY CONCERNS SHOULD BE RAISED AS EARLY AS
POSSIBLE IN THE REGULATORY DEVELOPMENT PROCESS.

Program regulatory managers generally recognize the need to examine
enforcement concerns more carefully in developing regulations but caution that it
must be done as early as possible. Raising problems after critical decisions have been
made is disruptive and may result in significant delay, as well as a waste of resources
already expended.

C. REGULATIONS SHOULD BE WRITTEN CLEARLY ENOUGH TO BE THE
BASIS OF A CRIMINAL PROSECUTION

Criminal enforcement of environmental laws is emerging as an increasingly
important part of the Agency's program. To prevail in a criminal enforcement
action, the United States must prove the elements of an offense beyond a reasonable
doubt. This higher standard of proof should be the benchmark for an enforceable
regulation. ‘

V. Reqommendations

A. EPASHOULD PILOT THE USE OF “FIELD TESTING” OF REGULATIONS - "
PRIOR TO PROMULGATION.

Introduction

To assist EPA in its efforts to identify and correct deficiencies in its regulations
before such deficiencies adversely affect enforcement efforts, we recommend that the
Agency pilot a project to field test regulations prior to final promulgation. The
Office of Enforcement and the program office for each medium should select at least
one regulatory initiative amenable to this approach for dedication to the pilot
project. After these regulations have been finally promulgated EPA will evaluate
the effectiveness of the field testing process, and issue recommendatlons for 1ts
future use.

Applicability

Not all proposed regulations lend themselves to field testing. EPA cannot
expect the regulated community voluntarily to install capital equipment required by
a unfinished regulation that is sub]ect to change. Even if a trade organization were
willing to fund a field test requiring significant capital expenditures, EPA might not
be willing to approve the test if it would mean delaying the rulemaking process to
allow time for planning, permitting, construction, and start-up of new equipment.
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Accordingly, field testing is more approprlate for regulatlons involving
operation. and maintenance or recordkeeping and reporting provisions, new
methods of testing compliance with standards, or perhaps even a new standard. In
these areas, the prospective regulated community should be more eager to
volunteer to conduct a field test, and planning and performing the test and
analyzing. the results should not greatly delay the process of regulatory
development.

Implementation

The current regulatory development process proceeds from the start action
memorandum, to information gathering, to analysis of different competing
regulatory options, to proposal of the rule, to receiving comments, and to final
promulgation. EPA could insert field testing into regulatory development either as
part of its initial information gathering or after proposal as an expansion of the
comment process. In general, the Office of Enforcement recognizes that conducting
field testing as early as possible in the process is most beneficial, preferably before the
notice of proposed rulemaking is issued.

Whatever the timing, field testmg requires EPA oversight and preferably direct |
observation. To assure industry cooperation in this regard, correspondence with
sources contemplating field tests should stress that EPA will be visiting solely for the
purpose of observing the test, and will not treat its visit as an opportunity to conduct
inspections for violations of existing regulations. Nonetheless, EPA's
correspondence should reserve the Agency's right to take action to address observed
violations that represent an imminent and substantial endangerment to publlc
health or welfare. :

Field testing as part of information gathering

‘While EPA is still gathering information to use in developmg the regulation,
but after the Agency has collected sufficient information to enable it to produce the
regulation in working draft form, EPA could contact trade organizations or leaders
in the prospective regulated community to solicit comments on the draft and
volunteers for field testmg Field testing a draft regulation prior to proposal allows
the Agency to proceed in an informal fashion with few restraints on time and on
contacts with industry. Some of the persons interviewed in the course of preparing
this study indicated that thlS is the manner in which EPA currently develops its
regulations.

Before a rule is formally proposed, EPA can engage in ex parte discussions thh
industry representatives that need not be recorded and placed in the public docket,
thereby, some say, avoiding the appearance of intimacy with the regulated
community. Because the Agency is not yet formally engaged in the rulemaking
process, EPA can take time to investigate and thoroughly analyze a number of
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different field tests and regulatory approaches without the pressure of short
rulemaking deadlines. Conducting field tests during the information gathering
phase of rulemaking would allow EPA to propose a regulation that should require
very little amendment before final promulgation. Because the major affected
parties should have participated in field testing, comments on the proposed
regulation should not be extensive, and responding to comments should not
demand a great investment of Agency resources.

Conducting field testing durmg the information gathering phase of rulemaking
would be a front-loaded process. The largest part of EPA's time and resources would
be invested early in the regulatory development process. The contacts with the
prospective regulated community and the actual field testing would occur outside
the public docket, and would not require comment. The regulation would be
proposed in very nearly final form and would draw only limited comment. EPA
could address those comments and proceed to promulgation expeditiously.

Field testing as part of the comment process

Despite a general preference for early field testmg, sometimes it is appropnate
to solicit its employment when the rule is formally proposed. In those instances,
EPA, in its notice of proposed rulemaking, would invite members of the targeted
regulated community to enlarge their comments by field testing the proposed
regulation. Field testing would be voluntary. Parties providing comments are
always free to include a discussion of their efforts to apply a proposed regulation to
their operations, but a field test as we envision it requires EPA participation.

Affected facilities, or perhaps trade organizations, would propose a field testing
protocol for EPA approval. EPA would observe the test and review the results. All
correspondence and reports describing the test would be placed in the public docket.
The Agency would then seek additional comments from interested parties. If, as a
result of the deficiencies identified by the field test, EPA determined that it should
make significant changes to the proposed regulation, EPA would repropose the
regulation in corrected form. The public would be given the opportunity to
comment on the amended version before the Agency promulgated the regulatxon in
final form.

The differences between field testing as an expansion of the comment process
and field testing as part of information gathering are more than just procedural.
The necessary formality of field testing as an expansion of the comment process
would require greater expenditure of resources and would result in greater delays in
promulgating regulations. Nonetheless, conducting field tests in the open (only
confidential business information would be deleted from the public docket)
provides interested parties with the opportunity to comment on aspects of the tests
of which they may have otherwise been unaware. A better regulation should
emerge from wider discussion. The public, too, should respond favorably to open
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field testing. Some members of the public may feel that, by field testing regulations,
EPA allows industry too great a voice in developing regulations, but EPA would
likely appear worse if it were to be revealed that the Agency had participated in ex
parte field tests that helped shape the regulation prior to its proposal.

Incentives

Some of the persons interviewed suggested that EPA may have difficulty
locating volunteers for field testing regulations. Others believed that industry, and
especially industry trade organizations, would jump at the chance. The deciding
factor would probably be the extent to which testing an unfinished regulation would
require unrecoverable capital outlays. EPA should consider this factor when
soliciting participants for field testing. We should recognize, however, that
industry's interest in being subject to understandable and smoothly functioning
regulations will probably provide sufficient incentive to encourage sources to
participate in the field testing of regulations that do not require expenditure of
undue resources. We should also recognize that industry's unwillingness to
volunteer to field test a particular regulation does not signal catastrophe, because
EPA can still proceed with its "normal” rulemaking process. Provision of EPA
funding or other incentives (such as remission of permitting costs, relief from
regulatory requirements, or credit toward penalty amounts) is unnecessary, and not
advised.

Measuring Success

Some of those interviewed proposed that EPA could evaluate the effectiveness
of field testing simply by reviewing regulations that have already been promulgated
and are currently in use. Their rationale focused on the fact that regulatory
deficiencies identified during actual application of a regulation would be the same
deficiencies that would have been identified in a field test of that regulation.
Additionally, some asserted that industrial volunteers would be unlikely to draw
EPA's attention to regulatory deficiencies that work to industry’'s benefit.

EPA has already determined that some of its regulations are deficient. EPA's
recognition of this situation led to our recommendation of field testing. The
question is not whether field testing will identify regulatory deficiencies, but how
the Agency can most effectively integrate field testing into the process of developing
regulations. ,

During the course of the field testing pilot project, EPA can measure the success
of the effort by the number and the magnitude of the regulatory deficiencies
detected. If the process identifies a number of deficiencies that would not otherwise
have been detected and which would render the regulation ineffectual if left
uncorrected, the pilot will have demonstrated that field testing is an avenue to be
pursued. If the process fails to identify significant deficiencies and yet consumes
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large amounts of time and resources, EPA will analyze the additional costs created by A
field testing balanced against the benefit accruing to the Agency from occasionally
detecting and correcting a regulatory deficiency before the regulation is promulgated.

B. EPASHOULD PILOT THE USE OF AN "ENFORCEMENT IMPACT L
ANALYSIS" AS PART OF THE DECISIONMAKING PROCESSIN
DEVELOPING A REGULATION. o

Why an Enforcement Impact Ana‘ly’si‘s is Needed

EPA's regulatory development process is deficient with regard to the inclusion
of enforcement concerns in proposed regulations. “Technical® enforcement
concerns are often addressed inadequately, resulting in regulations which may be
impossible to implement due to the unavailability of equipment, test
methodologies or other technical requirements. "Logistical" enforcement concerns
may also not be addressed adequately, and regulations may be promulgated which
are difficult to enforce due to the shortage of inspectors or other resources needed to
enforce the regulation. Finally, "legal" enforcement concerns are often insufficiently
dealt with in the development of regulations. Legal deficiencies may result in
vague or overly complex rules, inadequate provisions directed at evidentiary
standards, such as who has the burden of proving a violation, and other drafting
flaws which make the enforcement lawyer's job more difficult than it might
otherwise be.

There are a variety of reasons why the present regulation development process
fails to adequately address these enforcement concerns in the regulatory process.
One reason may be that enforcement concerns are not perceived as sufficient cause
to hold up a regulatory package. In addition, program office representatives are
often working under a different set of priorities than enforcement representatives.
Program. office representatives who typically chair regulatory development
workgroups may simply be unwilling to devote their time to solving enforcement
problems. The lead office may feel pressure, justifiably, to complete a regulation due
to management demands, statutory deadlines, or court orders. Tied into this
problem is the complication that arises when two offices under the same AA-ship
have different priorities in reviewing regulatory packages. An office with
enforcement concerns faces a difficult - dilemma if it chooses to recommend
non—concurrence of a sister office's package to their mutual AA.

Another reason that the present system needs to be improved is that the
Administrator and other upper level managers may not be getting enough
information about important enforcement issues which may arise during the
regulatory development process. Sometimes these concerns. are addressed in the
transmittal or action memorandum from the lead AA which accompanies the Red
Border Package to the Administrator. However, unless the lead office is especially
concerned with enforcement issues, such issues may not receive the amount of
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attention they deserve in these memoranda. . Two or three sentences dealing with
an enforcement problem may simply be an inadequate means of catching the
Administrator's attention. : - :

There is a need to present a cohesive and comprehensive collection of
enforcement concerns to upper level management and the Administrator. Before a
regulation is proposed, the Steering Committee and the Administrator need to
know what kinds and amounts of resources will be needed to implement or enforce
the regulation. They also need to be made aware of the practical issues which are
involved when one particular enforcement mechanism is chosen over another.
This type of information may be inappropriate for inclusion in an action or
transmittal memo but the ramifications and concerns involved with certain
decisions do need to be communicated.

How an Enforcement Impact Analysis Would be Implemented

Agency Rulemaking Process

Almost all proposed regulations require the review of Office of Enforcement
staff and the official concurrence of the AA (AA/OE). Usually, the Enforcement
Counsel (EC) will submit the name(s) of their staff who will participate in the work
group meetings, and the AEC will make any comments on the Start Action Request
to the Office of Standards and Regulations (OSR) in OPPE. OE's representative in
work group activities is responsible for presenting a consensus OE position on
matters and issues discussed before the work group. OE's workgroup member may
raise "real world" enforcement concerns at the workgroup meeting, or those
concerns may be raised by the program compliance office or regional members.

One goal of work group meetings is to discuss, select or reject, and refine the
options for further development. An options selection paper, prepared by the lead
office, should include an evaluation and. analysis of the resources required for
implementation and enforcement of the regulation.

Steering Committee representatives are given the opportunity, through the
Consent Calendar review process, to provide written comments on a regulation
package. During the Red Border review process, the AA/OE, along with other
participating AAs, indicates whether he or she concurs in the regulation package.
The package will be reviewed by the appropriate OE media division and concurred
in by the EC, where applicable, or by the AA/OE.

How to Integrate EIAs Into the Agency Rulemaking Process

At the first stage of the development of a regulation, the SAR, a decision would
need to be made whether an EIA should be required for that particular regulation.
Such a decision could be made by the Steering Committee or the office which
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originated the SAR. Many regulations would not need an EIA due to the absence of
significant enforcement issues involved in those regulations. '

There are a variety of ways in which EIAs could be prepared. Some
interviewees suggested that a standing committee of various representatives in
offices throughout the Agency be created to examine the enforcement issues
surrounding each regulation. Other interviewees suggested that ad hoc groups be
created by the Steering Committee to coordinate with the workgroups and focus on
the enforcement concerns associated with specific regulations. Another interviewee
suggested that each workgroup, through its chair, make the decision of who would
develop an EIA, a subgroup or the entire workgroup, depending upon how many
people are in the workgroup, or how complex the enforcement issues associated
with the regulation are. | '

If this last suggestion were implemented, the workgroup, or a specially formed
subgroup, could study the enforcement issues and prepare the EIA. Enforcement
concerns could be analyzed and problems could be resolved during all the stages of
development of the regulation. ’ '

The preparation of an EIA will necessarily entail a coordinated effort by various
offices and their staff members with expertise in one or more of the various aspects
of enforcement concerns. Different offices could assign representatives to the
workgroups or subgroups that they wanted to have input in., The Office of
Enforcement would generally have the lead responsibility for the effort. Individuals
would not be burdened with responsibility for examining each enforcement
oriented regulation, and workgroup representatives would be unlikely to feel that
"outsiders" were making suggestions about rules which they do not adequately
understand (as could occur with the situation of a standing committee).

The Office of Enforcement would have the lead responsibility for examining
legal enforceability issues. The National Enforcement Investigations Center will be
able to assist on some technical issues. Nonetheless, program offices would need to
provide technical support for the preparation of an EIA. :

As the program is started, one or more EIAs could be conducted as test pilots in
each media. Such experiments would be useful in allowing workgroup
representatives to get a feel for the extent to which considering enforcement
concerns would affect the regulatory development process. “

: i

It would be beneficial if a draft of an EIA were prepared at the options selection
phase of the development of the regulation. This would ensure that Steering
Committee members would be aware of the enforcement issues, and be able to give
their feedback on these issues at an early enough stage so that the workgroup
members could reevaluate enforcement concerns, if necessary. The final EIA would
need to be prepared and presented to the Steering Committee in.the Consent

3-14




Calendar review process. It would also be included in the Red Border Package
prepared for the Administrator, since one of the primary purposes of the EIA would
be to inform the Administrator of the ramifications of enforcement issues associated
with a regulation. '

What an Enforcement Impact Analysis Would Contain

The basic form of an EIA could be a two—-page checklist of broad enforcement
related questions. This would be relatively easy to fill out, although the questions
themselves would have to be constantly considered as the development of the
regulation progressed. This basic form, however, might be too broad. It might not
cover specific and important enforcement concerns which arise during the
development of an individual regulation. A miscellaneous section could be
incorporated into the basic questions form, or the EIA could simply be written
free-form, explaining the specific enforcement issues which arose under each
particular regulation. This free-form option could allow for brevity or length,
depending on the specific regulation involved.

One interviewee suggested that only technical and logistical enforcement
concerns would need to be addressed in an Enforcement Impact Analysis. Most
interviewees, however, felt that legal enforcement concerns shouid also be
addressed since these legal concerns are often not considered a priority, and
efficiency would seem to suggest that the universe of enforcement concerns be
addressed in one analysis. The scope of analysis, depending ‘upon the specific
program involved and the nature of the regulation, may include its enforceability
not only by EPA, but by States (authorized, delegated, etc.) and by citizens; this
portion of the analysis may raise questions which, in close cases, should be
presented in the notice of proposed rulemaking for public comment. '

Confidentiality

An important consideration in preparing an EIA is that it should, to the extent
possible, be protected against disclosure. Such protection would seem to be essential,
particularly because an EIA could reveal weaknesses in enforceability which would,
if publicly disclosed, undermine enforcement, yielding the precise result the Agency
sought to avoid by preparing the EIA. In order to ensure an open and frank
discussion of enforcement issues, the EIA would need to be written so that it would
remain confidential. ' ‘ '

A number of legal arguments may be available to protect this information
against disclosure. The deliberative process privilege may apply, but its use is
disfavored by the Agency and often unsuccessful when challenged in court. The
attorney-client privilege could also apply if the document were sent as advice from
the attorney to the client. Assuming an OE representative leads the enforcement
subgroup responsible for the EIA, the AA for OE could sign the analysis and send it
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to the Administrator, the client.

C. THE OFFICE OF ENFORCEMENT SHOULD IMMEDIATELY ESTABLISH AN
AUTOMATED TRACKING SYSTEM AND A CENTRALIZED FILING
SYSTEM COVERING REGULATORY DEVELOPMENT.

Why an Automated Tracking System is Needed

The Office of Enforcement does not currently maintain a system to track its
participation in, and the status of, rulemaking projects. As a result, staff attorneys
and managers lack a useful tool to manage and prioritize regulatory development
work. A tracking system would enable OE to participate more efficiently in
regulatory development and help OE to meet important deadlines in the process.

We recommend that the Office of Enforcement immediately implement an
automated tracking system for rulemaking projects. EPA currently maintains an
automated tracking system for regulatory development. The Office of Enforcement
should evaluate whether the current system can meet these needs, or whether OE
should develop its own system. | |

How the Tracking System Should be Maintained

Participating Headquarters and Regional attorneys should update the system in
the same manner as the Enforcement Case Docket. We believe that the addition of
this system will greatly improve the Office of Enforcement's ability to complete
program reviews and strategic planning. The implementation of this tracking
system will present a comprehensive picture of the Office of Enforcement's
participation in rulemaking projects at EPA. '

It is imperative that the system accurately and completely reflect the number,
nature, and status of all rulemaking projects in which OE is participating. To do
this, procedures similar to those used for the Enforcement Case Docket shall be
modified for purposes of this proposed system. Such procedures include operation
and maintenance of the data base that pertain to data requirements, initial entry of a
project, and regular monthly review to indicate the status of the project.

Why A Centralized File is Needed

The Office of Enforcement does not currently require staff attorneys to submit
copies of all relevant documents, comments, briefing papers, concurrences, and
other workpapers generated during the course of rulemaking projects to a
centralized docket. FEach staff attorney maintains in his or her own office a
personalized filing system during the course of their participation in the
rulemaking project, regardless of the category of rule (e, substantive,
interpretative, or statement of policy) being proposed and finalized or its EPA
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classification (i.e., major, significant, or minor). The result of this informal and
often haphazard storage and filing system is that deadlines are sometimes missed,
and documents as well as comments lost. In addition, new attorneys are often
assigned to a rulemaking project well after its inception due to staff turnover. These
attorneys may be forced to assemble an entire new rulemaking package because the
file has been misplaced or contains inadequate information. Failure to develop
such a system restricts the Office of Enforcement's ability to compile and review, in a
systematic, comprehensive, and timely manner, the information developed during
rulemaking projects at EPA. ‘

How a Centralized File Should be Established

It is recommended that the Office of Enforcement immediately implement an
Enforcement Filing System for rulernaking projects. Participating Headquarters and
Regional attorneys shall submit, on a timely and regular basis, to a
formally—designated office copies of all documents, comments, concurrences, and
other relevant workpapers developed during the rulemaking project. We believe
that the addition of this system will greatly improve the Office of Enforcement's
ability to complete rulemaking projects in a coordinated and timely manner.

The proposed docket and filing systems for rulemaking projects offer a
multitude of advantages over the current ad hoc system for rulemaking
participation, including: tracking projects and relevant documents from the Steering
Committee to Red Border Review, identifying participating attorneys at
Headquarters and the Regions, eliminating gaps in coverage due to staff turnover,
allocating resources, enhancing coordination between the divisions within the
Office of Enforcement, and compiling a record. The system will enable OE to
anticipate resource demands at key stages of the rulemaking process and will greatly
enhance OE's ability to manage the rulemaking process without imposing
significant burdens on Office of Regional Counsel and Office of Enforcement
personnel.

Concerns identified at this point are the following. First, the Office of
Enforcement must create or specify an office to be used for collecting and storing the
relevant documents. This inevitably involves questions of resources, funding,
space allocation, and furniture. Second, the Office of Enforcement must determine
whether this recommendation will apply to all rulemaking projects or be based
upon the category of the rule being developed and finalized. Third, this
' recommendation is only for the provision of temporary filing and storage activity.
Once the final rule is issued and the deadline passed for filing a judicial challenge to
the rule, it is incumbent upon the participating attorney to notify the filing center
that the file should be readied for permanent storage at the appropriate facility.
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D. THE OFFICE OF ENFORCEMENT SHOULD TAKE STEPS TO ENHANCE
THE EFFECTIVENESS OF ITS REPRESENTATION ON THE STEERING
COMMITTEE.

Problem Identified

The OE Steering Committee Representative may not have sufficient
information to adequately inform the OE Division Directors of matters important to
OE or to adequately raise OE concerns to the Steering Committee.

At present, the regulatory process is begun by submitting a Start Action request
(SAR) to OPPE. OPPE distributes the SAR to all members of the Steering Committee
and schedules a brief presentation by the originating office to the Steering
Committee. The SAR contains a brief description of the purpose of the regulation,
lists the authority for its issuance and lists the statutes which would be impacted.

Normally, the OE Steering Committee member distributes the SAR to the
Division Director of the OE media likely to be-impacted and asks if there is any
interest in the regulation. Because of the paucity of information in the SAR,
however, it is difficult for the Division Director to make such a determination prior
to the initial Steering Committee meeting. The Division Director must, therefore,
either send a member of his staff to the Steering Committee with the hope that the
information prov1ded in the briefing will be sufficient to determine OE interest, as
the staff person is not permitted to ask questions; or, without further information,
determine to participate, or relmqulsh the rlght to participate, in the early stages on
a workgroup. Such a system is ineffective in alerting OE to the need for substantial
early participation in the development of a particular regulation.

Conversely, in those situations where OE actively participates in a regulatory
development workgroup, it often fails to use the Steering Committee representative
to raise important issues of concern to OE to the representatives of the originating
program office when those issues are being ignored by the regulatory workgroup.

Recommendations

1. OPPE should require that the SAR contain a descriptive outline of the rule
to be promulgated which should include a) the purpose of the rule; b) what
activities will be regulated and how; and c) the need, if any, to monitor compliance
with and enforce the rule to be proposed.

This improved SAR would provide the appropriate Division D1rector with
better information with which to make a determination as to the need for OE
participation. j
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2. After review of the "improved" SAR by the appropriate media Division
Director, that Division Director could either send a representative from his\her
office to the steering committee meeting with the OE representative to ask questions
or the OE Steering Committee representative should be supphed by the appropriate
office with a list of enforcement related questions to raise at the meeting. The
appropriate Division Director can then make an informed decision on whether OE
wishes to participate in the workgroup based on these responses.

3. Regardless of which approach is taken in No. 2, the OE Representative
should indicate the intent to notify the workgroup chair of the extent of further OE
participation within the next week.

4. After the regulatory workgroup is formed and in progress, the OE Steering
Committee member should be kept apprised of issues which OE believes are crucial
to OE management but do not appear to be resolvable in the workgroup so that the
OE Steering Committee representative can, if appropriate, ask the entire Steermg
Committee to call for a report on progress from the workgroup, or raise the issue of
concern to the other AA representatives during the regulation development
process. This would alert the other AAs and OPPE to the problem before the
workgroup reaches the closure stage when many AAs feel that so much work has
gone into the regulation that they are reluctant to non-concur.

5. In those cases where OE has a genuine problem, the OE representative
should also insist on a formal workgroup closure procedure, even if the Committee
had earlier dispensed with the requirement, as a way of obtaining the formal
position of each AA on conflicting issues.

6. It should also be the responsibility of all Steering Committee representatives
to see that their management is being adequately informed and the position of their
management is being adequately and accurately represented in the workgroup.
However, if this responsibility is assigned to the Steering Committee representative,
some -oversight techniques, such as regular reports from workgroup members,
would be necessary to enable him or her to fulfill this function.

E. THE OFFICE OF ENFORCEMENT SHOULD FORMALLY REQUEST
REVISIONS TO PROMULGATED REGULATIONS WHICH POSE
ENFORCEMENT PROBLEMS.

Enforcement in each program is hampered by deficient regulations. Moreover,
a greater commitment by EPA to develop enforceable regulations should reduce, but
cannot be expected to eliminate, problems in the future. Notwithstanding the
competing pressures to develop new regulations to meet program needs, statutory
deadlines, and court orders, the Agency must recognize the need to "fix" regulations
that are posing significant impediments to enforcement.
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The Office of Enforcement currently does not give sufficient feedback to
originating offices regarding enforcement problems with existing regulations.
Concerns are often expressed informally, anecdotally, and at staff level. Program
managers are sometimes unaware of the difficulties the Agency is having in
enforcing a particular regulation.

When a regulation is presenting enforcement concerns, OE should evaluate
the need for revisions to the regulation and the effect of those revisions on other
regulations. If OE determiries that revisions are needed to enforce the regulation
effectively, OE should make a formal written request to the Assistant Administrator
of the program office to revise the regulation. OE should work closely with the
program office to determine how the need for the revised regulation compares to
competing regulatory priorities. In addition, OE should work with the program
offices to explore development of an expedited, streamlined process to make limited
revisions to regulations to address specific enforcement concerns.

F. THE OFFICE OF ENFORCEMENT SHOULD RELY MORE HEAVILY ON
WRITTEN COMMENTS AND USE NON-CONCURRENCES WHERE
SIGNIFICANT ISSUES HAVE NOT BEEN ADEQUATELY ADDRESSED.

Problem Identified

Informal comments made by enfor cement workgroup members, or comments
accompanying formal concurrences, .are often ignored by the lead. office in the
interests of "getting the regulation out". : :

Case studies and discussions with OE personnel concerning their experiences
with regulatory development clearly revealed that the effectiveness of informal
communications in accomplishing enforcement objectives is determined solely by
the receptivity of the originating office and other workgroup members to
enforcement concerns. Although OE can foster receptivity by taking an active,
participatory role on the workgroup, such participation, alone, by no means ensures
that OE's concerns will be adequately addressed. In one case, enforcement members
of a workgroup wrote the enforcement provisions of a regulation in order to ensure
adequate enforceability. The originating office, after red border concurrence by all
offices, then unilaterally removed the enforcement provisions, without notifying or
consulting with OE.

Recommendations

The following recommendations can be implemented unilaterally by OE
without the necessity of approval by other Offices. Some of the recommendations,
however, may require additional budgetmg of staff to participate more fully on all
important workgroups.
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1. OE staff should actively participate on each regulatory workgroup involving
the development of a major rule which will require enforcement or has
implications for enforcement.

An OE staffer who understands the objectives of a workgroup and the
complexity of the technical issues involved in a rule is more likely to raise the
appropriate enforcement concerns to both the workgroup and his own management
and have them accorded consideration. ’

2. OE workgroup participants should communicate all substantive enforcement
concerns in written memoranda. :

Regardless of whether communication of enforcement concerns is informal
(staff to staff) or formal (division director to division director or work group chair),
such communications should, in almost all instances, be written, or followed up
with a written memo confirming oral communications. Written communications
should be the rule for two reasons; 1) Written communications are more difficult to
misinterpret; and 2) If there is a subsequent disagreement between offices, written
comments provide an administrative record of each office's concerns and of the
decision making process.

3. When lead offices appear unresponsive to important enforcement concerns,
OE workgroup members should raise and division directors should address such
concerns at an early stage in the regulatory development process.

When it becomes clear, during the regulatory process, that a particular office is
not receptive to important enforcement concerns raised by staff, the OE staffer is
obligated to bring the issues to the attention of his/her division director. If the
division director determines that the issue is significant, the division director
should elevate these concerns by meeting with his/her counterpart in the program
office, or sending a formal memorandum raising OE concerns.

If the program office continues to be unresponsive, and the issue is sufficiently
serious, the conflict should be raised to the Assistant Administrator with a request
that the AA raise it with his counterpart in the originating office.

4. OE should, when necessary, non—concur during workgroup closure or red
border review.

Ideally, enforcement concerns will be resolved before final Steering Committee
and red-border review. However, where OE has actively participated in the
regulatory process and has raised its concerns appropriately, OE should be prepared
to exercise its authority to non-concur on regulatory packages that have not
addressed important enforcement concerns adequately. Non-concurrence will
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ensure that these concerns are addressed at the highest management levels where
necessary. It was determined that addressing important enforcement concerns
through concurrence with comment was not a suitable alternative because the
Agency's regulatory process contemplates that concurrence with comment be
reserved for minor comments and the originating office is free to promulgate its
regulation without addressing such comments. ‘

G. WORKGROUP MEMBERS DEVELOPING MAJOR REGULATIONS SHOULD
RECEIVE TRAINING TARGETED TO ENFORCEABILITY CONCERNS BY
MEDIUM.

Everyone participating in a regulatory development workgroup has a
responsibility to assure that an enforceable regulation is developed. To assure that
workgroup members can effectively carry out that responsibility, at least for selected
major regulations, training should be provided early in the regulatory process that is
targeted to the types of enforcement concerns that prevail in that particular
medium. ]
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ENFORCEMENT IN THE 1990's PROJECT

RECOMMENDATIONS OF THE WORKGROUP ON
INNOVATIVE ENFORCEMENT TOOLS

I. Goals and Objectives of the Project
The innovative enforcement workgroup was charged with:
1) recommending ways we can more aggressively implement the
several enforcement innovations that have been identified

within the Agency to better realize their full potential;

2) identifying areas that may be fruitful to explore over a longer
planning horizon and an ongoing process for doing so; and

3) developing a generic approach to creating an environment for
innovation.

II. Process Leading to Recommendations

Recognized leaders in implementirig each of eleven areas of innovation were
asked to lead individual projects to explore:

1) definition of the innovation, potential scope, anticipated benefits and
limitations;

2) current experience, potential for expansion, and barriers; and
3) initiatives to overcome barriers and action plan.

Regions and Headquarters programs were asked to designate contacts to serve as
resource people to the project leaders in reviewing experience to date and
recommendations. Three group discussions facilitated development of individual
products and common themes.

III. Summary of Recommendations

Despite the differences in the eleven innovation areas identified, there was
substantial unanimity about barriers and initiatives to overcome those barriers.
Generic recommendations are offered for more aggressively implementing
innovative enforcement techniques and for creating a climate for innovation.
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IV. Individual Recommendations
See TABLE 1.
V. Findings

A. INNOVATION IS IMPORTANT TO CONTINUALLY IMPROVE OUR
ENFORCEMENT PROGRAMS WHICH ARE CONSTANTLY CHALLENGED

BY NEW DEMANDS AND LIMITED RESOURCES.
Innovations can offer one or more of the following:
Greater Efficiency:
* Timeliness: increase in speed of cage closure/ éompliance; and
* Resource Efficiency.
Improved Settlement Quality;:
* Global/comprehensive approach to settlerﬁeht solutionsg and
* Fundamental imprbvements to environmental management.
Greater Effectiveness -- promoting broad compliance/ deterrence:
® Leveraging the extent of compliante and deterrence; and
* Leveraging new technology.
B. EPA'S CURRENT APPROACH TO iNNOVATION IS CHARACTERIZED BY:

* An atmosphere of encouragement at senior levels without an on
going process for institutionalizing change_;

* Isolated efforts to test and 1mp1ement mnovauve approaches that
are not tried elsewhere; and :

* Loss of institutional memory and the ability to learn from each
experience of what actually worked and did not work well and how -
the participants would do it differently next time,
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C. WE ARE NOT REALIZING THE FULL POTENTIAL OF ANY OF THE
INNOVATIONS LISTED.

Eventually innovations will either become part of the routine, be used in
limited but well defined circumstances where they are appropriate, or limp along as
occasional trials that show up now and again without realizing their full potential.
Each of the innovations listed in TABLE 2 is in the latter category.

We have neither defined well the circumstances for their use, nor have we
routinized them. Nevertheless, the benefits they offer the agency in carrying out its
mission warrant the expanded use summarized in TABLE 3.

D. THE OBJECTIVES WHICH THE INNOVATIVE TECHNIQUES ARE
DESIGNED TO FURTHER ARE NOT OBJECTIVES FOR INDIVIDUALS WE
EXPECT TO USE THEM.

Innovations have been implemented either by innovators, a risk taking
individual who is sufficiently motivated by and has or acquires the role,
responsibility and/or resources to carry new ideas out, or by someone with a
problem to solve. Usually both conditions are there. The TSCA and Mobile source
programs have been most successful in generating and applying innovative
enforcement techniques, in part due to the small staffs, with broad responsibility
and large universe to address.

Most of the innovative enforcement techniques are expected to be used by
individuals who are neither risk takers, nor do they have the problem the
technique is designed to solve given the current set of priorities, job descriptions
and incentives of the various actors within our orgamzatlon

* Leveraging an enforcement case is only a goal if w1despread
compliance is a goal of those handling the case. :

* Closing a case is only a goal for case attorneys and personnel if they
. are accountable for case closure. .

¢ Global, multi-media, risk-based remedies are only a goal if agency
operations are geared to solving environmental problems, not just
implementing programs. ‘

E. MANY OF THE INNOVATIONS LA(EKI CONSISTENT CONTEXTS WITHIN
WHICH THE NEED FOR INNOVATION WOULD MOST LIKELY ARISE.

¢ To the extent Regions are driven by program implementation rather
than environmental problems which need to be addressed, it is
difficult to find a context for geographic, multi-media or risk-based

+3




enforcement.

e Multi-media concerns require additional effort to identify as they do
not arise in daily implementation.

e A one-time, useful exercise clevelopingr an integrated enforcement
statute, has not been followed with a similar updating annually of
missing authorities, and a legislative agenda for enforcement.

© We do not routinely inquire of staff and managers at both the
Federal and State levels as to what they need to make their jobs
easier, more successful.

F. BECAUSE INNOVATIONS ARE NOT ROUTINE, THEY SUFFER FROM
START UP COSTS AND INERTIA, ALMOST BY DEFINITION THEY
REQUIRE ENHANCED VISIBILITY AND/OR ASSISTANCE FOR INITIAL
IMPLEMENTATION.

There can be significant start up costs to implement innovative enforcement
techniques since nothing is routinized and issues and problems generally have not
been encountered before, at least by the persons responsible for the task. This is true
even if the innovation, if successful, can offer greater efficiencies in the long run.

Opportunities for applying innovative techniques are likely to get passed over
since innovative techniques are not part of the daily experience.

G. THEPERSONAL RISKS FOR INNOVATION ARE TOO HIGH.

In innovation, failure should be as informative as success; however, without
the time to assess their application, bad experiences become folklore and good
experiences become exceptional circumstances. Where the individual is at risk and
not the institution, careers can be affected. Where the person as manager is at risk,
resources may be lost if those parameters which drive allocations are adversely
affected, e.g., trial of a new detection approach which did not lead to any new cases.

H. WHERE WE DO HAVE EXPERIENCE, WE ARE LOSING INSTITUTIONAL
MEMORY AND THE ABILITY TO LEARN FROM EACH EXPERIE_N CE.

Each experience is an isolated event with no record of how it worked and what
lessons were learned. This is a particular problem smce

¢ Institutional memory can reduce start up costs; and

® Learning from each experience enables us to fine tune the technique
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and its appropriate application (e.g., a settlement provision
requiring an environmental audit tied up rather than freed up ‘
agency resources because of the way it was drafted. What gets
learned is "never again"instead of how to draft it differently to
avoid the pitfalls). '

The lead Region concept as currently implemented is not functioning to capture
institutional memory nor to provide essential assistance to those trying to apply
innovative techniques.

V. GENERAL RECOMMENDATIONS

A. ISSUE AGENCYPOLICY WHICH BETTER DEFINES AGENCY OBJECTIVES
IN CASE SETTLEMENTS AND HOW TO RESOLVE COMPETING
OBJECTIVES. ADJUST MANAGEMENT SYSTEMS AND OVERSIGHT!

APPROACH ACCORDINGLY.

A policy on enforcement settlements would serve to redefine expectations for
managers to ensure settlements appropriately address real problems facing the
enforcement program in:

 expeditious case closure;

¢ ensuring the compliance problem and damages are corrected to the
extent possible;

* ensuring solutions to non-compliance do not transfer pollution
from one medium to another;,

e reflecting opportunities to eliminate the source of pollution rather
than to just control it (pollution prevention);

* correcting underlying management problems to maintain improved
compliance over the longer term as well as achieve compliance in
the short run; and

* reflecting opportunities to leverage more widespread compliance
through a single enforcement settlement.

1. OE should develop policy statement in cooperation with Headquarters and
Regions setting forth these broad goals for enforcement settlements. This should be
given immediate priority. The timing must ensure buy-in and sensitivity of
wording. It would have to closely track policy on administrative penalties.
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Coordination with DOJ is essential. An issue that must be resolved is the
distinction between our authority to settle versus authority to impose through
court or administrative action. Most feel they can go to the mat only on penalties
for gray areas where settlement proposals would go beyond correcting the
immediate violation under a single statute. Our policy would therefore reserve
higher penalties for settlements which do not address broad environmental
concerns. : |

2. Anticipating a National Enforcement Training Institute concept, OE should
prepare material and supporting tape which articulates why we take enforcement
action and what we hope to gain from individual enforcement activities.

Use training opportunities, particularly joint training of program personnel
and attorneys involved in enforcement to create/change the enforcement culture to
emphasize these broader goals and identify. what approaches/techniques may be
appropriate to achieve these objectives, beyond just routine enforcement. The
training material should build on the policy statement (Recommendation #1), and
may include a tape of the AA/Deputy Administrator to senior managers and staff
involved in enforcement. ‘ BRI : '

3. Tie management accountability more closely to implementation of Regional
strategic plans that are based upon a sound assessment of the compliance or
environmental problems of the Region as envisioned by the Four Year Strategy.
Ensure that Regional Plans foster the use of innovative tools by requiring Regional
Strategic plans to provide the context for the use of innovative techniques
specifically addressing, e.g. : ' : ' :

¢ multi-media enforcement targets

* facilities with underlying management problems, including repeat
violators in same medium, multi-media violators, facilities ranking
high in number of chemical emergencies/releases for consideration
of environmental auditing provisions in any outstanding
settlements. o '

¢ use of ADR, short form NOV's, and other "field citation” or related
techniques for specific cases or violator categories in the Region for
expediting settlements. | o ' .

* repeat violators as candidates for contractor listing and
environmental auditing.

4. OE should assess workload and accountability implications of expanded use
of comprehensive seitlements in criminal enforcement,”contractor listing, and
multi-media involvement in cases.
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OE should explore how to capture the multi-year, multi-office implications of
innovative enforcement techniques related to both workload models and STARS
commitments (in particular, how to avoid having innovations appear as a negatlve
experience due to insufficient information in case dockets. (See D.4. below)

OE also should explore how to address the fluctuations in workload created by
innovations. Almost everyone wants the Agency to provide resources and/or relief
in exchange for innovation, despite the fact that some of the innovations may
represent resource savings over the longer run. Strategic plans may provide a
mechanism for synchronizing resource credits and work requlrements of
innovative activities.

B. CREATE MECHANISMS TO CAPTURE INSTITUTIONAL MEMORY AN D
ADVANCE THE APPLICATION OF THE INNOVATIONS.

1. Create a support network for specific innovations.

OE and Headquarters Program Offices, as appropriate, should assign key
individuals in Headquarters to be responsible for maintaining contacts and
expertise in the Regions for each innovative enforcement technique. The existing
lead Region support networks should be enhanced to ensure there are designated
individuals in each of the Reglonal Offices who are or should become resident
experts and who would receive materials, training and keep up to date on
developments. Designations must be kept current. Resident experts would include,
for example, expertise in: 1) use of information gathering authorities across all EPA
statutes and authorities which can be used effectively in a multi-media context; 2)
environmental auditing provisions in enforcement settlements, etc.

The Agency should involve the States in the innovative networks by
dissemination of information, sharing Federal experiences with specific innovative
approaches as well of those of other States, and by soliciting information about
innovative approaches that States have successfully employed on their own.

2. Prepare written evaluations of each use of an innovative technique.

a. OE should identify areas to be described and analyzed for each use of an
innovative techmque, and create a short summary sheet that would be prepared
and maintained in a centralized notebook retained by each program office in
Headquarters, and, as relevant, each lead individual in Headquarters responsible for
the support group. (See recommendation B.1.).

b. Each Headquarters office should issue implementing guidance to Regional
Divisions and Headquarters staff for completing evaluations following use of an
innovative enforcement technique. : :
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3. Develop Targeted Training Units for Innovative Techniques:

OE should develop hands on training courses/materials to be delivered
through the National Enforcement Training Institute, capturing what has been
learned from experience in implementing the innovative technique(s). Resident
experts would assist in developing the training. This exercise includes an analysis
of past experiences. Training materials would be routinely updated based upon
lessons learned. Training would be offered to States as well as Regions. :

C. HEIGHTEN THE VISIBILITY OF POTENTIAL AND FOSTER USE OF
INNOVATIVE TECHNIQUES :

1. Require that the listed innovations be duly considered in appropriate cases
through the use of case checklists to accompany referrals, and case files, but do not
require that the listed innovations be used or implemented. This avoids ineffective
or inappropriate use of the innovations where they may increase cost at little
benefit. |

OE with program office and regional input should develop criteria for which
cases do or do not warrant consideration of a specific innovative technique, and
develop a simple vehicle i.e. checklist for making this process more visible and
routine. Checklists should force explicit consideration of innovations by asking
questions that lead one to explore the potential advantages of using the innovative
approach in that case.

2. Regions should be encouraged (by OE/Deputy Administrator) to institute
enforcement oriented bulletin boards and seminars in the Regions to overcome
lack of institutional focus for talking enforcement/compliance.

D. INCREASE PERSONAL INCENTIVES TO INNOVATE

1. Enhance recognition of those who try to employ innovative enforcement
techniques through stories in EPA news journals, soliciting articles in NAAG
Journal etc. The Headquarters lead for support groups should identify such
opportunities to the OE Special Assistant for Communications, and make
arrangements for responsible staff to prepare such articles.

2. Emphasize use of AA/RA awards for innovative pilots and leadership
within networks.

3. Include in ORC and Re‘gioﬁal Program Office performance standards for
outstanding performance, effective use of innovative enforcement techniques to
further the broad objectives of agency compliance programs highlighted in A above.
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4. Ensure complete information on innovative cases is captured in
Enforcement Dockets. OE and the Programs should create new docket fields and
codes to support recognition of the full benefits from innovative cases which
inappropriately now appear to be less significant. For example, a case may have
lower penalty levels or delayed compliance but greater successes may have been
achieved but not captured. '

E. INVEST IN SUCCESS AND MAKE IT EASY TO SUCCEED.

1. OE and Program Offices need to offer Headquarters assistance, investing in
early applications to ensure success and overcome start up costs related to having to
develop prototype procedures, agreement language etc. and to assist in the
evaluation of the use of the innovative technique. Headquarters support group
leads should facilitate such requests. :

2. Implement the support networks and training as described above.

3. Facilitate data integration and access by inspectors, program and attorney
staff. OE implements data integration project as planned.

4. Be willing to go to the brink in selected cases to establish precedents.

Most of the innovative settlement conditions do not have a clear statutory
basis, although clearly within the broad mandate of the agency, statutes, and
enforcement approach. As a result, they have usually required some penalty
reduction and settlement discretion to be accepted as settlement terms. . The policy
statement in recommendation A should address the extent to which these
conditions would be required of settlements and whether we would be willing to
litigate if not included. Such a strategic view of what it may take to foster precedent
should be facilitated through the support networks, with the Headquarters lead
ready, willing and able to give a negotiating team feedback on what senior
management is willing to do in a particular case.

F. ASSIGN TO OE/OCAPO RESPONSIBILITY FOR ISSUING THE POLICY,
ENSURING THE SUPPORT NETWORKS AND TRAINING PROGRAMS ARE
ESTABLISHED AND RUNNING AS PLANNED, THAT RELEVANT
GUIDANCE IS ISSUED AND CHANGED AS APPROPRIATE TO IMPLEMENT
IT, AND THAT PROBLEMS AND ISSUES ARE SURFACED FOR SENIOR

MANAGEMENT ATTENTION.

One focal office is needed, not to assume responsibility for implementation of
specific techniques nor for running any or all support networks, but rather to
ensure that the proper linkages have been made, for example, between the umbrella
policy, and program specific guidance, and that the broad range of recommendations
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have been implemented. .

G. EVALUATE THE NEEDS OF ENFORCEMENT PERSONNEL ON A REGULAR
BASIS TO ENSURE THERE IS AN ONGOING CLIMATE FOR NEW IDEAS TO

SURFACE.

Budget and management systems issues currently predominate in our reviews
of enforcement and how it is working. A greater focus on compliance and how to
achieve it would lead to more creative thinking.
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TABLE 1

INNOVATION-SPECIFIC RECOMMENDATIONS
[other than those already addressed above]

Contractor Listing

- OE should highlight contractor listing and debarment as "off the shelf",
ready to use tools.

- OE should initiate projects with GSA to: amend FAR to make
mandatory listing more self-implementing i.e. less dependent on
notice and strengthen FAR/DAR on general compliance, e.g. contract
language on contract performance vs. compliance, and bases for award
fees.

- OE should work with OL to seek Statutory Amendments to RCRA
TSCA, FIFRA, MPRSA.

- OE should increase coordination with GAD and IG issuing joint
guidance on regional and HQ referrals for both civil and criminal
violations.

- OE should issue policy on plea bargaining and work with DOJ to
disseminate to each USA handling case, and to reinforce through DOJ
training.

Criminal Sentencing

- Approach Administrative Office of the U.S. Courts, which oversees
operations of the U.S. probation offices, to define any avenues by which
EPA, in coordination with the Environmental Crimes Division of DOJ,
can facilitate the monitoring of compliance with terms of probation for
environmental offenders.

- Develop computerized central informational source relating to
criminal convictions at both the State and Federal levels. (NEIC with
Hazardous Waste Projects)

- Issue a reference guide on possible probation and sentencing terms for
use by probation officers and courts. (Show how easy it can be to
impose meaningful terms.)

- More aggressively use contractor listing to leverage comprehensive
settlements in criminal cases. _

- Revise MOUs with other agencies performing environmental
investigations to improve communications and case referral process.

- Strengthen specific statutory language which is weak on criminal
enforcement e.g. TSCA, FIFRA, CAA. OE should work with OL and
program offices to identify opportunities for change.
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Innovative Remedies

- Seek legislative changes which specifically allow innovative remedies
such as TSCA which include mitigation of penalties. OE/OL develop
language and a strategy for incorporating in enforcement provisions in
statutes as they come up for revision.

Legal Tools

- Seek legislative changes to develop broad information gathering
authorities to address emerging issues of toxic chemicals and
emergency preparedness. OE/OL develop language and a strategy for
incorporating enforcement prov151ons in statutes as they come up for
revision.

Risk-based/Pollution Prevention

- Broaden use of some authorities such as CERCLA, TSCA, SARA,
EPCRA explicitly for more comprehensive enforcement responses to
pollution problems.

- Develop written policy and guidance on how to evaluate pollution
prevention initiatives submitted by industry.

Field Citation

- Determine specific program needs for implementation, and identify
where techniques are potentially used in each program, e.g., ask each
program to identify type of case/violation where there is a
backlog/significant resourceé component where settlements have
become or could be routinized.

- Establish p110ts nationally in using short form settlements to assess
resource savings and feasibility of moving to next step of field citation
in identified areas.

ADR

* - Establish national roster of ADR neutrals. '
- Identify and commit resources for all programs (as done in Superfund).

Environmental Auditing

- Expand outreach to promote environmental audltmg in pubhc and
private sectors.

- Continue to facilitate auditing by developing and publishing inspection
and other protocols for determining compliance and pollution
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prevention opportunities.

- Develop auditing guidance for mun1c1pa11t1es and transfer successful
approaches.

- Offer technical assistance to groups attemptmg to define audit
standards and protocols, including compliance, pollution prevention
and real property assessments and audits.

- Further examine the need for certification of environmental auditors.
Consider needs and differences among compliance audits,
waste/minimization and pollution prevention audits, and
environmental assessments for real property transactions. Explore
options ranging from federal inspector certification as a model, to’
sponsoring legislation for an independent public/private certifying
body, to approaching states/organizations willing to pilot certification
programs and offering assistance/evaluating results. Issues include
scope of certification and whether it is effective in influencing quality
of service and resources required to monitor compliance.

Compliance Monitoring

A significant effort to improve compliance monitoring agency-wide has had no
home. The inspector training program was a limited recent effort to focus on this
aspect of the function. An agency-wide compliance monitoring workgroup, could
develop further some of these recommendations:

- Increase use of self-monitoring data, especially submittal of data in an
electronic format that is easily screened. (Task the Agency electronic
reporting workgroup to address this issue).

- Increase use of continuous or on-line monitors. (Ask ORD to evaluate
current use in programs, available technology and potential for
expansion)

- Run a citizen awareness campaign and encourage tip offs of violations.
Institute an enforcement hotline. Publicize and reward those who help
the Agency find and prosecute violators. (OE should explore feasibility
of a hotline for enforcement possibly using the Superfund bounty
program as a base; Regional tie-ins and region specific numbers should
be explored along with implications for state enforcement programs).

- Include Operation and Maintenance requirements in permits to help
insure compliance and treat as equally 1mportant as
emission/discharge violations. (Refer to work group on improving
enforceability of permits).

- Provide inspectors with more information in the field through the use
of portable computers which could link up to national data bases.
Computers would also allow report preparation in the field. (Ask
OIRM to set up pilot in one Region using productivity improvement
funds from OMB; link to data integration project).
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- Perform more surprise inspections. (Pilot in a Region and evaluate
sticcess). ,

- Make more use of statistical approaches for targeting inspections (OE
reviews results of pilots). Consider software to assmt regions and states
in applying statistical techniques.

- Vary the frequency of inspections based upon the number of violations
detected and the compliance history. Begin with a given frequency, if
no violations are detected, then decrease the frequency or the converse.
(Pilot and evaluate, or adopt as national policy that overlays program-
specific frequency guidance).

- Improve the transfer of information on successful approaches across
agencies and levels of government. Consider an electronic newsletter.

(Locate home for leadership in this area and assign mechanism to communicate
successful approaches).

4-14




TABLE 2

SCOPE OF INNOVATIONS STUDIED

CONTRACTOR LISTING/SUSPENSION AND DEBARMENT: includes use of both
EPA'S programs as well as the GAD/GSA program to debar or suspend contractors.

CRIMINAL ENFORCEMENT: includes greater use of criminal probation to speed
application of legal sanctions for new violations and creative sentencing for
compliance and pollution prevention consistent with the new U.S. Sentencing
Guidelines. ‘ '

ENVIRONMENTAL AUDITING: includes use of environmental audit conditions
in settlements to address management problems and/or patterns of violations as
well as promotion of the practice of environmental auditing and exploration of
possible certification programs for environmental auditors. |

LEGAL TOOLS: includes innovative use of existing authorities such as subpoenas,
as well as other authorities which federal EPA lacks which could enhance
enforcement. It draws upon past efforts to develop an integrated enforcement
statute by the EPA and the Environmental Law Institute. ‘

MULTI-MEDIA ENFORCEMENT: includes planned multi-media inspections
and/or consolidated enforcement responses. : :

TARGETING: includes approaches to targeting either compliance monitoring
and/or enforcement response to specific industries, chemical sources, geographic
areas or compliance problems. | '

RISK BASED/ POLLUTION PREVENTION ENFORCEMENT: includes the use of
conditions and existing enforcement authorities to prevent or correct
environmental problems which cannot be addressed through traditional
regulatory/permit enforcement.

INNOVATIVE REMEDIES: includes use of specific case conditions of settlements to
leverage a single enforcement action to influence greater compliance behavior,
deterrence and/or environmental result. Examples include training provisions,
oversight and training programs for distributors and subcontractors, or small
businesses in related fields, etc.

FIELD CITATIONS: includes use of in-field "traffic-type" tickets with penalties, in-
field notices of violation (as opposed to notices issued from the main office), and
proposed settlements accompanying notices of violation to speed resolution of cases.
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ALTERNATIVE DISPUTE RESOLUTION: includes arb1trat10n, mediation,
facilitation, and other negotiation aids for settlements.

COMPLIANCE MONITORING: includes an examination of innovations such as
privatization of quality assurance of self-monitored data (i.e., source pays fee to
certified lab lab for performance of check sample, and, if it faxls, it must use an
outside party which has passed such tests until problems are corrected) and use of
computers in the field to speed inspector report preparation and access to laws,
compliance history, etc..
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TABLE 3

THERE IS SIGNIFICANT UNTAPPED POTENTIAL FOR INN OVATIVE
TECHNIQUES :

INNOVATIVE ENFORCEMENT TECHNIQUE POTENTIAL FOR EXPANSION

Contractor Listing

-

Failure to Comply with AOs/CDs ‘
Unresolved judicial cases past certain timeframes which are
otherwise good listing candidates

Other Statutes: RCRA , TSCA,FIFRA MPRSA

More aggressive State solicitations

Solicitations from citizens

More aggressive use for GOCOs

(Suspension/Debarment)

Aggressive use of referrals for repeat/significant violators

Environmental Auditing

Compliance audits fo efficiently address similar violations at other
facilities or to ensure problems remain corrected over time
Management Audits for repeat violators, multiple/multi-media
violations and frequent chemical emergency releases
Management audits of both health, safety and environmental
programs for appropriate types of problems :
Auditing by municipalities

Alternative Dispute Resolution

Superfund cost-recovery

Resolving technical provisions of consent decrees and orders
Multi-party PRP disputes under the Superfund program
Great potential generally given limited use to date and flexible
formats ‘

Innovative remedies/settlements

Expand beyond major users in TSCA and Mobile source enforcement:

Major violations where there is substantial room to negotiate and
still preserve economic benefit and gravity component of penalty

4-17



Multi-Media

Programs where pubiic perception or education and outreach are
important '
Where individual action can affect a generic solution

Where multi-media violations have been identified

Where settlement in one media has multi-media impacts or other
violations are discovered ‘
Screening for other media while on single media inspection
Where targeting is on an industry or geographic basis

Pollution Prevention/Risk Based Enforcement

Addressing TRI data and waste minimization potential.
Releases of hazardous substances from all media

Criminal Sentencing

Most criminal cases

Compliance Monitoring

Targeting

Legal Tools

Field Citation

Expanded use of self-monitoring and reporting based upon
continuous monitors, particularly air program ‘
Productivity improvements through computer applications in-field
and in-office

Untapped potential for using targeting to leverage broad based
compliance within the target class with well placed

publicity and escalating penalty approaches which

encourage expeditious compliance or settlement

Information gathering in multi-media, pollution prevention,
problem based situations

Short-form settlements can be employed in any program, for any
violation amenable to standardized settlement terms.

Low priority violations,violations which are objectively
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recognizable and unlikely to be challenged, warranting low
penalties are good candidates for field citations.
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II. CONTRACTOR LISTING/SUSPENSION - DEBARMENT
I. Definition

Contractor listing is a formal administrative procedure to prohibit Federal
contracts, loans, or grants to "facilities" violating the Clean Air or Clean Water Acts.
EPA listing regulations (40 CFR 15) provide for mandatory (criminal) and
discretionary (civil) listing. Suspension and debarment is administered by the
Grants Administration Division (GAD) under 40 CFR 32 and Federal procurement
law (FAR) to bar contractors for offenses including fraud or performance integrity.
Contractor listing, suspension and debarment actions were also the subject of
another "1990's" subcommittee, which arrived at similar recommendations.

I1. Scope of Potential Use

e Listing and debarment can reinforce environmental compliance as a U.S.
Government-wide policy, thereby making it an integral part of the way
all agencies procure services or offer assistance.

¢ Both of these sanctions may be used in addition to ongoing
administrative and judicial proceedings to compel better comphance
settlements ("global" settlements).

e These actions work as a substitute or addition to enforcement actions
(such as contempt) to address violations of existing settlements.

* They may act as the civil component of criminal actions to ensure
comprehensive compliance plans ("correcting the underlying
condition").

* A list of violators can operate as a longer "dirty dozen" list in identifying
environmentally unsatisfactory contractors under the GSA procurement
and assistance lists. 40 CFR and FAR criteria include "responsible”
compliance with applicable law, including environmental laws and
regulations.

I11. Type of Benefits
(listing may apply more than debarment in some of these generahzed benefits)

¢ Using these actions may expedxte settlement negotiations which are not
progressing, in order to achieve more immediate compliance.

e The streamlined administrative procedures, elements of a cause of
action, and burden of proof (e.g., no "right" to a government contract)
can reduce the time and resource investments needed to achieve
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compliance with existing orders/decrees.

e Listing and debarment can enhance environmental results by requiring
that the underlying "condition" be corrected before removal from the
list. However, discretionary listing, suspension, and debarment may
apply for a particular period of time.

One of the basic purposes is to protect the government from doing
business with violators who may have a competitive advantage by
avoiding compliance costs, or who are not complying with the contract
or with applicable law.

IV. Limitations

The violator would have to do government business (even indirectly)
for these sanctions to be effective. If the violator is an important sole-
source to the government, the sanction may not be practicable.

Under listing, the "facility" must have a pre-existing CAA or CWA
enforcement action for criminal, continuing, or recurrent violations
(distinctions between mandatory and discretionary listing are described at
40 CFR 15).

V. Current Experience

Dlscretlonary listing has not been used alone, but in con]unctlon with
parallel ongoing civil actions. When the underlying action is resolved,
listing has been withdrawn, the facility removed from the list, or
conditionally removed from the list.

Discretionary listing has been initiated solely by the Regions, élthough
HQ has the authority to initiate (and reviews regional actions). States
and citizens have not utilized the listing authority through petitions to
EPA.

Mandatory listing represents the large majority of listing cases and
facilities on the list. (Currently, 32 mandatory, one discretionary).

EPA regulations make listing an automatic consequence of applicable
CAA and CWA criminal convictions (which is defined as judgment).
However, other procedural requirements can complicate the application
of actual listing sanctions. For example, Federal Acquisition Regulations
and forms focus on the applicant's listing status as opposed to CAA or
CWA convictions. Delays in the required notice to GSA and the
violating "facility" and the determination of applicability of listing to the
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violation can postpone the date of the GSA listing of a violator.

e Most mandatory cases involve- little leverage (limited reliance on
Federal dollars) for expanding compliance terms in plea agreements or
settlements. Nevertheless, in several major important cases listing has
been used to achieve global settlements with significantly enhanced
environmental results.

¢ CAA and CWA counts may be removed from indictments during plea
bargaining by U.S. Attorneys either out of ignorance of potential listing
impact or as part of a quid pro quo. While only the EPA AA for OE can
remove a listed source, EPA has little control over U.S. Attorney actions
on specific counts. '

* Some Regions have utilized listing more than others, or used listing for
different reasons, and achieved different results. In addition, EPA has
experienced time and resource demands widely divergent from those
originally expected. This has led some Regions or offices to question
their expectations of listing as an expeditious, low-cost enforcement
technique with relatively straightforward procedure. As current
contested cases reach judgment and create a body of listing "case law,"
some protracted proceedings on new issues may become shorter and
more routine. ‘ ~

¢ The suspension and debarment staff process about 100 actions a year
encompassing a broader concern than just environmental violations,
with very few referrals from the listing program, the criminal program,
completed civil cases, and other environmental enforcement sources.
There is no formal OE referral strategy at  present.
Suspension/debarment actions have formed the basis for "global"
settlements in certain cases. :

VL. Potential for Expansion

¢ Discretionary listing is underutilized, and could be more strategically
used, for example, for serious ;\/iolations of AOs/CDs in CAA and CWA.

¢ EPA could work further with States to use their petition authority under
the listing regulations. | : .

* Listing authority may be added in the RCRA reauthorization bill and
strengthened in CAA amendments. In addition, listing could be
incorporated, with certain limitations, in CERCLA/SARA, TSCA, FIFRA,
and MSPRA. o .
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® EPA could make more systematic use of suspension and debarment for:
(a) violators of all environmental statutes (not just CAA/CWA) (b)
repeat violators (c) multi-media violators and "global" settlements and
(d) referral to GAD offices in other agencies. )

* EPA could expand the use of listing and debarment against GOCOs under
the Federal Facility Compliance Strategy. '

* The citizen petition provision has never been used. However, it may
~ have unknown but potentially significant impact.

* Any expansion of listing, either strategically planned or imposed from
outside the Agency, will have resource implications. ‘

VIL Barriers to Expanded Implementation

* The timeliness of involvement in plea bargaining with criminal
defendants may reduce leverage for compliance and broader
environmental results from settlements. ‘

* Judges may be reluctant to allow administrative proceedings parallel
with litigation. These remedies should not be over-employed as empty
"threats" to coerce settlements. However, even if stayed, the listing
action may have a beneficial impact. :

* Staff size and resources in HQ may be too limited to provide regional
support and process more cases (including trial costs, etc.).

* There is a lack.of workload credit comparable to other enforcement
actions (including the potential regional and HQ work on listing
removal and suspension/debarment), although there has been some
recent effort to incorporate these actions in workload models.

* There are inadequate incentives to bring cases to closure in current policy
and procedures. ‘ §

* If used as a parallel enforcement tool, listing may not be as efficient at
“achieving some innovative remedies in national companies because of
its limitations to CAA or CWA, and the definition of "facility."

VIIIL. Initiatives to Overcome Barriers

* EPA should continue backing legislation to include listing in other
statutes (such as CAA and RCRA in the near term). ‘
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e OE, with DOJ, should consider the need for a plea bargaining policy
statement to address underlying compliance problems, restrict authority
to bargain listing away, and specify procedures and restrictions on listing
removal before conviction .or sentencing. In general, OE should
continue its training programs including U.S. Attorneys and EPA staff.
OE should promote listing through case studies.

¢ EPA should develop policy for application to state criminal convictions.

* OE should make case closure a priority, and require management review
of cases pending more than a certain time.

¢ EPA should institutionalize liéting by requiring explicit consideration of
listing in certain enforcement areas, such as AO and CD violations (need
to evaluate potential problems with this type of proposal).

¢ Incorporate environmental audits in listing removal actions.

* OE and other affected offices need to examine and improve workload
models to incorporate listing activities. OCE and CLS should coordinate
potential listing removal issues with affected Regions.

e EPA should recommend amendmg the FAR and FAR assistance
agreement language to strengthen compliance with environmental laws
and regulations (as DOE has just completed).

¢ OE should expand and formalize use of a referral system in conjunction
with the IG and GAD to more closely coordinate joint interests in
improving environmental compliance by contractors and grantees.

IX. Plan of Action :
(Note: Many of these recommendations require resources to implement as well as operate a new or
expanded program.)

Immediate
- Workload models
- Reporting Systems
- Training

Near Term

- Strategy integration and planning
- Plea bargaining policy/guidance
- Training and guidance
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- Referral system

Long Term

- Statutory changes: OE, GAD, OGC, OL
- Regulatory changes: OE -- Listing OE, GAD, OGC, OIR -- FAR




II1I. CRIMINAL ENFORCEMENT
I. Definition

All of the environmental statutes administered by EPA include three types of
sanctions for violations of the statutes and their progeny. regulations --
administrative, civil, and criminal.: Criminal enforcement is distinguished from
administrative and civil actions in several key respects: (1) the severity of the
sanction, i.e., imprisonment of convicted individuals; (2) the level of proof (beyond
a reasonable doubt) the government is required to establish as to each element of
the offense; (3) and the societal stigma and accompanying attention associated with
a criminal conviction.

One of the other key distinguishing aspects of criminal enforcement is the
possible use of probation in the sentencing process. Federal statutes, in particular 18
U.S.C. § 3563, the Sentencing Guidelines now in effect for individuals, and the
Guidelines for Organizational Defendants as proposed by the U.S. Sentencing
Commission, allow a sentencing court to 1mpose discretionary conditions of
probation, which may include community service having a nexus with the nature
of the offense, restitution, and remedial measures which address future harms.

IL Scope of Potential Use

* Sentencing courts are allowed much leeway in fashioning conditions of
probation, provided conditions further overall sentencmg purposes
and are not unreasonably burdensome.

* Since probation can be used in sentenéing individuals and
organizational defendants, sentences can be specifically structured to
the type of defendant.

* Environmental trusts, such as those covering future anticipated health
costs arising from environmental offenses, as well as compliance plans,
and audits can be required as part of sentence.

III. Type of Benefits

* DProvides opportunity for Agency to have input with U.S. Attofney on
outcome of criminal prosecution. Such input is increasingly necessary
to apply the Sentencing Guidelines.

* Probation allows a single judicial forum to potentially address all
aspects of an environmental violation through orders of restitution
and specific remedial measures.
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Due to severity and stigma of criminal convictions, individual and
business environmental offenders are very receptive to accomplishing
suggested corrective measures in order to be placed in a favorable light
before sentencing court. '

Use of probation allows for swift imposition of severe sanctions via
violation of probation hearing if environmental misconduct is
repeated during term of probation.

Since probation requires compliance with both federal and state laws,
state and federal environmental compliance can be enhanced during
probation.

Probation and threat of violation of probation can be strong tool for
inducing long-term modifications of business practices to ensure
permanent changes in corporate behavior. ' :

While on probation, individual and organizational defendants are
especially responsive to environmental compliance duties and can be
closely monitored by environmental authorities. Inspection authority
can be based on fact of probationary status. ' '

IV. Limitations

Because EPA has only 53 criminal investigators for the entire U.S.,
wide-ranging sentencing options can be used in only few cases.

Cases are not uniformly selected consistent with Agency enforcement
objectives to ensure that criminal investigations are targeted on
criminal problems where sentences will have the maximum benefit.

There is insufficient notification to EPA's program components of
pending criminal sentencing hearings and program involvement in
fashioning constructive sentencing terms.

Working relationships between probation authorities of the U.S.
Courts, and EPA programs which can monitor compliance with
environmental aspects of probationary terms, have not been
established.

There is insufficient exchange of information between state and federal
enforcement authorities to ensure that federal environmental .
compliance monitoring personnel know of state sentences involving
terms of probation and vice versa.
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V. Current Experience

If we obtain jail term for individual defendants, or substantial fine for
company, restitution and remedial measures are often forsaken.

In the few cases where the Government has taken the initiative in its
sentencing recommendations, courts have been responsive to such
suggestions and have established, for example, environmental trusts
covering, for instance, enhancement of river's fisheries, funding a local
recycling program, and paying for employees' long-term medical costs.

Many U.S. Attorney Offices are still not tapping Agency expertise on
sentencing issues, especially with regard to cases developed
independently by FBI

VL Potential for Expansion

If Sentencing Guidelines are adhered to by federal courts, and courts
make maximum use of courts' broad powers to require restitution and
formulate conditions of probation, criminal enforcement should
become the most effective and attractive of the Agency enforcement
tools.

Federal support through itraining programs and regional state
enforcement associations will develop criminal enforcement programs
on state and local levels, so that advantages to be gained from criminal
sentencing process are realized on all levels.

VII. Barriers to Expanded Implementation

Too few federal environmental criminal investigators and limited case
support resources means too few criminal cases can be developed,
which means too few defendants can be the subject of the sentencing
process.

U.S. Probation Offices, due to large caseloads and limited resources, do
not give attention to environmental cases that the Agency believes is
necessary. | B

U.S. Sentencing Guidelines for Organizational Defendants may be |
modified by Congress to limit use of federal courts' sentencing options.
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VIII. Initiatives To Overcome Barriers

EPA is continuing to work with the UIS. Sentencing Commission to
ensure that present Sentencing Guidelines for Individuals and draft
Sentencing Guidelines for Organizational Defendants address EPA
concerns in federal sentencing process.

EPA is providing training to Agency enforcement personnel and
(through NEEC, NAAG, and Regional State Environmental
Enforcement Associations) developing awareness by state personnel to
the role regulatory agencies can play in the sentencing process.

IX. Plan of Action

Continue to seek to obtain more enforcement resources for the
criminal enforcement program. '

Continue training for EPA personnel and federal prosecutors orn
significant services that EPA can provide as to sentencing matters.

Develop increased awareness in program offices to potential presented
by sentencing process for correcting environmental harm and
enhancing environmental compliance by immediate defendant and
similarly situated defendants. '

Work to make EPA compliance monitoring personnel "partners” with
U.S. Probation Offices.
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IV. ENVIRONMENTAL AUDITING
L Definition

The July 9, 1986 EPA Policy Statement on Environmental Auditing (51 FR
25004) defines environmental auditing as "a systematic, documented, periodic, and
objective review by regulated entities of facility operations and practices related to
meeting environmental requirements. Audits can be designed to accomplish any
or all of the following: verify compliance with environmental requirements;
evaluate the effectiveness of environmental management systems already in place;
or assess risk from regulated and unregulated materials and practices." It can be
performed by internal or external third parties so long as it meets basic standards of
independence. The EPA policy statement defines several key elements of what
constitutes an effective audit program: top management support for auditing and
commitment to follow-up on audit f1nd1ngs, independence of function; staffing and
training; structure with explicit written audit procedures and protocols; a system for
collecting all necessary information; and a process for reporting findings to senior
management and for tracking commitments and schedules for corrective action.

Environmental auditing is dis%inguished from: a) government inspections
which are conducted to determine compliance with requirements; b) source self-
monitoring, record-keeping and reporting which are required in regulations and
permits to enable the facility and government to assess compliance status; and c)
ongoing environmental management programs which are responsible for day-to -
day compliance, reporting, monitoring and recordkeeping.

IL. Scope of potential use

¢ In circumstances where noncompliance appears to be the result of
underlying problems in management commitment, organization,
and/or systems, environmental management audits may be treated as
a part of the remedy in enforcement settlements when accompamed by
commitments to correct management deficiencies.

* When violations are likely to be found in similar facilities and
operations owned and/or operated by the violator, environmental

© compliance audits can serve as an efficient means of improving
compliance, although not replacing ‘separate government inspections
and enforcement actions.

* In the context of an enforcement settlement, third parties may be called
upon to provide recommendations as to an effective remedy This
advice may involve the conduct of an audit.
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Environmental auditing as a standard practice for regulated entities can
aid them in achieving current and continued compliance through
improved management systems and compliance awareness at the
highest levels in the organization. Environmental (risk) audits which
focus on waste minimization or pollution prevention can lead to
reduced environmental rlsk

‘Third party audits and certifications' of compliance, while not
substitutes for government inspections, may enable EPA to acquire a -
more comprehensive compliance evaluation.

IIL. Type of Benefits

Requiring management audits in enforcement actions enables EPA to
address management problems at facilities without itself getting in a -
position in which EPA is telling sources how to manage their
operatlons -

Requiring management audits ensures that enforcement corrects
compliarice problems so as to increase the likelihood that the source
will improve its environmental comphance

Compliance audits can add to the value of Federal and state inspections
when undertaken in a manner in which EPA can be confldent of
quality and thoroughness.

Iv. Limitations

Environmental auditing does not substitute for sound environmental
management nor can an audit be expected to uncover all violations or
management problems.

Environmental auditing is ideally an ongoing process; however, as a
provision in an enforcement settlements it is generally limited to the
life of the decree or order.

Audits are not useful in simple cases (single violation, limited
sanction) where actions needed to achieve compliance are well defined,
where comphance is easy to detect, or where management does not
appear to be a major problem.

Neither industry nor a third party can substitute for an independent

EPA role, and the value added of the audit must be carefully appraised
as to whether it truly represents a resource savings.
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An audit is only as good as the individuals performing the audit and
the management support for the audit and follow through on
recommendations. There is| currently no quality control or list of
acceptable auditors, nor is certification viewed as a fool-proof means of
ensuring quality. : |

V. Current Experience

The Office of Enforcement has issued policies encouraging
environmental auditing, guidance for incorporating audits in
enforcement settlements and for establishing effective Federal facility
audit programs.

Several articles have been published describing the use of audits in
enforcement actions. OPPE and OE maintain an active program
encouraging voluntary private sector audits. Many well-established
environmental audit principles are incorporated in audits employed in
enforcement actions.

The attached chart summarizes most of EPA's experience in audit
provisions in enforcement settlements. In summary, cases have
included audits addressing single pollutants or requirements (PCB),
multi-media, multi-facility, foreign importation, risk-based,
management, compliance-plus-management, and compliance
capability artificial input audits. Environmental audits have been used
in conjunction with stipulated penalties, compliance certifications,
and ADR provisions, as well as other innovative and established
enforcement methods.

Interviews with staff indicated that, as with many settlement terms,
enforcement-designed environmental audits have been primarily
negotiated in exchange for penalty mitigation or penalty remitted
credits (primarily mitigation). Audits were most easily negotiated
where there was a sufficient differential between the original proposed
penalty and the economic benefit of noncompliance (if applicable).
Evaluating the "value added" component of an environmental audit
in a particular case is extremely problematic, but not a good reason to
rule out audits. EPA now has a fair amount of experience and data on
the cost of audits, the value to the Agency, and the risks and
compliance impacts on the source. The extent to which a judge could
"order" the remedy EPA is attempting to achieve has been an
important consideration in negotiations. For example, a court could
possibly order a company to comply with a audit term, but would be
unlikely to "order" management improvements recommended in an
audit. "Comprehensive" audits, negotiated in settlements, may go
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beyond the court's jurisdiction to enforce, if enforcement becomes
necessary.

Staff made observations that an audit is most desirable where neither
EPA nor the source have all the answers nor knowledge about all the
problems. It is not as useful in cases, e.g., asbestos demolition, where
good management and operations practices such as training and
reporting can be pre-packaged as an injunctive relief.

Outreach activities to promote audit programs in public and private
sectors now include: speeches and articles which are regularly given by
OE/OPPE on the policy, encouraging these practices; technical assistance
in the form of case studies, protocols and bibliographies distributed on
request (recently waste minimization assessment guidance was added
to these materials); audit guidance for federal agencies; active
representatives in the Environmental . Auditing  Roundtable, an
industry group dedicated to promoting auditing as a profession. NEIC
has trained federal agency auditors.

VI. Potential for Expansion

Auditing works well in conjunction with other innovative tools, such
as pollution prevention and multi-media actions.

Management audits have been underutilized as a means of correcting
underlying compliance problems, partlcularly for repeat V101ators and
multi-media violations.

The chemical emergency preparedness strategy calls for a rank ordering
- of emergency incidents and either a chemical emergency preparedness
audit or a comprehensive environmental audit requirement within
any pending enforcement actions.

Auditing may become an important tool under new statutory
authorities (such as EPCRA, CAA, FIFRA, and MPRSA which either
have draft auditing provisions in proposal bills, or inherently require
the use of auditing to effectively comply with requirements).

Development of auditing for municipalities is another frontier for
auditing and ripe for its application given compliance pressures on city
and county governments. We are aware of only one municipal
auditing program at present. In response to interest expressed by this
community, OE and OPPE explored and proposed an initiative to
promote auditing practices tailored to this group and its
environmental concerns. The project is on hold pending funding.
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VIL. Barriers to expansion

Staff need experience with drafting audit provisions in settlements so
they do not generate more EPA follow-up than necessary to achieve the
benefits. . :

Management and staff are reluctant to initiate cross-program and cross-
regional audit requirements because of the increased workload and
difficulty of tracking follow through.

Environmental audits have been an innovative remedy as part of an
overall set of settlement terms. There is no specific statutory
"authority" for environmental audit remedies, and EPA could have
difficulty incorporating an audit (especially a management audit) in an
individual judgment, although EPA and DOJ believe they have the
authority to require an audit as an element of injunctive relief where
appropriate.

VIIL. Initiatives to Overcome Barriers

Require Headquarters OE/Program to identify which settlements lend
themselves to using audit provisions in settlements, and which do not,
(e.g., voc cases may not but air toxics cases may).

Create a network of individuals in the Regional Counsel's office in
each branch and OE Headquarters in each Division who would
maintain up-to-date case examples and information on audit
provisions in settlements. Request such individuals also to make
themselves available to speak to industry groups in their Region about

environmental auditing. HQ should have a trained, knowledgeable
contact in each OE office. F :

Provide additional credit for enforcement settlements (including
workload models) with audit provisions, especially multi-media,
Federal facility, or multi-facility audits. ‘

Expand outreach to promote environmental auditing in public and
private sector.

Continue to facilitate auditing by developing and publishing inspection
and other protocols for determining compliance and pollution
prevention opportunities. '
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¢ Develop auditing guidance for municipalities and transfer successful
approaches

¢ Offer technical assistance to groups attempting to define audlt
standards and protocols, including compliance, pollution prevention
and real property assessments and audits.

e TFurther examine the need for certification of environmental auditors.
Consider needs and differences among compliance audits,
waste/minimization and pollution prevention audits, and-
environmental assessments for real property transactions. Explore
options ranging from federal inspector certification as a model, to
sponsoring legislation for an independent public/private certifying
body, to approaching states/organizations willing to pilot certification
programs and offering assistance/ evaluatmg results. Issues include
scopeé of certification and whether it is effective to monitor compliance.

IX. Plan of Action .
Immediate

- Des1gnate an ofﬁce as a repository for audit provxslons in enforcement
actions.

- Designate and train contacts in HQ offices and Regions.

- Identify potential settlement negotiation.

- Prepare options for enhancing outreach efforts to public and pnvate
groups. :

Near Term

- Develop and implement training.

- Prepare white paper on certification of environmental auditors.

- Develop and implement municipal audit guidance and initiative.

- Develop workload and reporting measures to credit audlt
pro]ect in enforcement actions.

Long Term

- Support groups develop audit standards and certification programs.
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V. LEGALTOOLS
I. Definition

"Legal Tools" is a label for a ‘pro]ect leading to line personnel identifying,
describing, using and evaluating useful new or untried applications for identified
statutory enforcement mechanism or legal tools.

This endeavor has no media béundaries and encourages efforts to transplant
LEGAL TOOLS and mechanisms  from any media where they have proven
practicable to any other program with the same or an analogous need.

IL Scopg of Potential Use

¢ Inter-media enforcement is a prime source for exploring the abstract
merits of case-specific legal tools innovation (e.g., TSCA subpoena use
to investigate what may turn out to be a FIFRA pesticide misuse case).

¢ The first-priority candidates for "re-thinking" and "re-examining" (and
resharpening) EPA's legal tools seem to be EPA's information gathering
tools. Not only is accurate information the first consideration in any
enforcement case, but that is also the area where the courts are most
likely to be sympathetic. It is the area in which EPA in the past has had
the most visible successes.

¢ Only modest successes have been registered in regard to innovatively
applying existing statutory authorities in a way that the ordinary reader
of the precise language for such authorities might not have anticipated
even if he/she had thought about the matter. But what few authorities
do exist seem to be encouraging. (The Tivian Laboratories case and
Alyeska Pipeline Service Co. case, in the appended illustrations are
prime examples). The techniques in using existing tools can be
preserved (cataloged) or "warehoused" and disseminated through
training by the EPA Institute which in part has been funded by OE.
Mere memos to Regional Counsels are inadequate to the job.

* Just keeping track of, and inventorying, failures as well as innovative
ideas serves EPA well as an institution because it "earmarks" pitfalls
experienced previously which can be avoided. ‘

e Some identified group (probably at headquarters) to be tasked with
"sheparding" this project is essential to success. Such group needs to
catalog track, analyze, and recommend/advocate or disparage some
technique touted as innovative.
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* A long range vision of ideal "legal tools" for EPA must be created,
publicized, and promoted as a baseline, recurring and simmering
activity so that at any point in time EPA can respond to Congress'
inquiry re EPA's legislative desires, with answers to the question,
"What tools does EPA need, which EPA now lacks?", in order to make
EPA enforcement more 'behaviorally influential' as well as more of a .
genuine disincentive to violate, or to fail to comply with applicable
environmental requirements?" Putting together and periodically re-
examining a "consolidated proposed statute" for EPA enforcement
(which EPA has done) helps maintain a long range vision ‘of
enforcement whether or not such a statute is ever actually enacted.

IIL. Types of Benefits

* Morale of "front-line" EPA employees is inevitably raised by a senior

management initiative to invite work-in-process "suggestions" or

"alternative solutions" to case-specific problems. THIS IS NOT a "bean-

~ counting high-yield" endeavor or a short term or "one-shot" endeavor.
It is a long-term investment, particularly as to attorney training.

* Avoiding past miscalculations - EPA can avoid past mistakes, errors
and miscalculations, by cataloging and advance in-depth analytical
study of how EPA's enforcement tools have been, and are being, used.
That promotes and advocates use of legal tools in ways which have an
acceptable risk of loss in the courts and thus appear genumely
productive. -

®* Managed vice serendipitous innovation - Risk assessment of
enforcement innovation can be estimated, but unless the specific efforts
can be ‘cataloged 'for imitation and use, or avoidance, by some
component of EPA in addition to the innovating originator, the "yield"
from the effort may not be worth the cost. Such management
consumes personnel and time which OE must commit on a long term
basis. .

* Networking is promoted - The freedom regional personnel would feel
by having a pro-innovation enforcement "think-tank" or unit for
enforcement available at Headquarters, both as a stimulator and as a
reality-check resource for contact and kicking around case specific
problems, would counterbalance the inhibition which regional units
tend to fear as a source of criticism of their field generated ideas as being

"wild and crazy
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Need for uniform generic authority is highlighted - The fact that
"assembly-line innovations must become relied upon" is significant
evidence that the "explicit existing regime" is in need of a re-
examination, and an "overhaul" where warranted. This effort creates a
clamor for a "one tool-kit" system for EPA enforcement -- regardless of
the statute or substantive standards involved.

IV, Limitations

Both APA (5 U.S.C. Section 551 et seq.) and Constitutional limitations
are fundamental recurring limits to innovation which EPA must live
with and explicitly support lest popular acceptance of EPA's regulatory
role degenerate in the public view to one of heavy-handedness, or
mindless bureaucracy. "Compliance", NOT "bean counting” or "scalps",
must remain the articulated goal of EPA enforcement.

Expanding the application of some existing statutory legal tool of EPA
must be carefully distinguished and separated in its treatment from
what is, in fact, or what will be perceived to be (by the bar, by the
regulated community, by the Congress, or by the courts) a legislative
proposal ONLY, but not acceptable as an interpretive based innovation
(e.g., if it is perceived .ONLY as a boot-strapping technique
masquerading in euphemistic language, it is probably doomed).

"Traditional"” mechanisms, analogous to those techniques which some
sister federal administrative agency (for example, the IRS) already
employs, seem to be the most fruitful areas for EPA to explore as new
stimuli for innovative techniques in enforcement. "Analogy" and
"Imitation" seem to justify as well as to exemplify innovative
enforcement mechanisms.

Incremental evolution of enforcement techniques and mechanisms
seems to have been about the only work-a-day innovations which
"catch-on" in a real sense in EPA enforcement as opposed to broad-scale
announced “initiatives". The Branch Chief and Section Chief levels
seem to be the sources for truly promoting and encouraging
enforcement innovation.

V. Experiences to Date

Most of the limited successes . EPA has enjoyed in innovation since 1974
seem to have clustered around enforcement-related information
gathering mechanisms or "tools" whether or not they originated as
legal tools "dubbed" as "innovative". Illustrative examples are
appended. That is also the primary focus of the draft "consolidated
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enforcement statute".
VI. Potential for Expansion

The phenomenon of innovation is inevitable -- particularly where the
workforce is composed of bright and dedicated people. But it should be -
routinized and managed rather -than allowed to "grow wild".
"Managing innovation" seems more efficient and productive.

- Refurbishing "legal tools" requires some unit (probably at
. Headquarters) to be tasked to do the cataloging analysis-training
functions which would be crucial to "managed-innovation”. To the
extent that some innovative technique received OE approval and
support, the EPA Institute which provides training for newly hired
EPA attorneys could be enlisted to design and present modular courses
which would articulate, display and epitomize the advantages of some
innovative technique and would provide "how-to-do" instruction
with respect to it -- a very pressing need for this type of
institutionalization --- particularly in enforcement. EPA has never
formally trained personnel in "enforcement". Institutional memory
drains away with departure of experienced employees unless captured
by formalized training.

VII. Barriers to Expanded Implementation

"Media-myopia" - This means that some units have become overly
comfortable with some familiar boundaries and limitations on the
enforcement techniques provided by a particular statute and are
disinclined to take "risks", or to attempt some expanded use of an
existing technique, or some new application of some statutory
technique which has not been tried before. No stigma or career-
affecting view should exist for any such innovative efforts.

Lack Of Training Resources - Even if regional units are amenable to
trying new and innovative techniques, it is essential that for any
routinized use they be first "trained and instructed" in such new
methods. That, by itself, is an invitation to become innovative. The
EPA institute which provides training for newly hired EPA attorneys is
probably the best vehicle for articulating and promoting "enforcement
innovation". Previously, an annual "national enforcement
conference" was held for EPA, but that method (while useful for
demonstrating some headquarters support) did not sufficiently
institutionalize the "training" necessary to establish, agency-wide, any
innovative enforcement techniques. Money, positions, and qualified
instructors must be made available to EPA's training institute if
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innovation in enforcement tools is to become meaningful in EPA.
|

VIIL Initiatives to Overcome Barriers

. . - .
a. An articulated and descriptive "clear and distinct” workplan must be
prepared for this project and written down.

b. Some already-cohesive unit under the Office of Enforcement must be
identified and charged at Headquarters with the collateral task of
"shepherding and advocating” sound innovative enforcement efforts,
and obtamlng case-specific OE support for any such innovative actlon
before it is widely employed -- but with an attitude that "risk-taking" i
AOK.

¢. Such unit's secondary ongoing mission could be established as
preparing "training modules or short-term courses" (and materials
therefore) which could be offered to the Regions under the EPA
training institute auspices regarding, for example, information-
gathering mechanisms (e.g., warrants, TSCA subpoenas, CERCLA 104(e)
orders, etc.) in a generic Way

d. Such unit must also establish a "contact” network in the regional
offices so that any innovation to be publicized and promoted actually
reaches those people who presumably run into the problem an
innovation can alleviate.

e. As an initial effort, such unit could profitably focus on:

(1) Forms and procedures for using TSCAinvestigative
subpoenas in non-public investigations regarding
possible releases of imminently hazardous chemical
substances or mixtures (Thereby building on the
favorable decision in the Alyeska case);

(2) Forms and Procedures for judicially enforcing
investigative subpoenas;

(3) Forms and procedufes for applying for and executing
administrative warrants (or any CERCLA functional
equivalent); and

(4) Preparing course outlines and syllabuses in anticipation
of disseminating innovating experiences forces the
analysis and evaluation needed for any innovative
technique to be emulated and to prosper.
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APPENDIX

"LEGAL TOOLS PROJECT IN INNOVATIVE ENFORCEMENT"

- An early case illustrative of innovation was U.S. v. Tivian Laboratories, 589
F.2d 49 (1st Cir., 1978) where what EPA then called a "request for information" v
under CWA Section 308 was used to call for industry-wide information about PCBs.
There, EPA asked the court for specific enforcement of its request for information.
EPA explicitly declined to ask for civil penalties under CWA Section 308, and sought.
only specific enforcement. The Court of Appeals upheld and specifically enforced
EPA's request USING RULES OF LAW TRADITIONALLY EMPLOYED
THERETOFOR IN CASES WHICH HAD INVOLVED ADMINISTRATIVE
INVESTIGATIVE SUBPOENAS---a different "legal tool".

- A more recent illustrative case involving a so-called "request for
information" was EPA v. Charles George Trucking Co., 24 ERC 1812 (D.Mass.,19860),
under RCRA Section 3007 where EPA sought both specific enforcement of the
request for information PLUS civil penalties for having failed to comply therewith.
(The FTC v. St. Regis Paper Co. case, penalizing while enforcing specifically FTC
subpoenas was regrettably not relied upon by EPA).

- A recent case illustrative of "purposeful” innovation is U.S. v. Alyeska
Pipeline Service Co., 836 F.2d 443 (9th Cir., 1988). There, EPA sought to specifically
enforce an administrative investigative subpoena which had been issued under
TSCA Section 11(c), 15 U.S.C. Section 2610(c). EPA wanted the company president to
produce records and to testify about activities regarding the Valdez, Alaska, pipeline
terminal and the ballast liquids there off-loaded from oil tankers. EPA's legal,
theory, in part, was that EPA was trying to learn whether an "imminently
hazardous chemical substance or mixture" under TSCA section 7, [15 U.S.C. section
2606] had been released in consequence of such activities. The trial and Circuit
courts specifically enforced EPA's TSCA subpoena using traditional administrative
investigative subpoena enforcement rules and used unusually supportive language
of EPA efforts. The DOJ appellate division gave yeoman service on the appeal to
EPA's cause. The appeal indicated that EPA was not constrained to using TSCA for
its ultimate enforcement so long as EPA remained legitimately within the
empowering statutory language for subpoena issuance.

- A case illustrative of EPA's "fitting in" with the admmlstratlve warrant
scheme, laid down by Supreme Court caselaw is the Bunker Hill Co. v. EPA, 658 F2d
1280, (9th Cir., 1981). There, instead of forcibly entering with U.S. Marshal
assistance, EPA sought a contempt order against the company which had obstructed
entry and inspection under CAA Section 114. Both the trial and Circuit court
upheld the administrative warrant but declined to find the company in contempt,
yet confirmed EPA's right to seek such warrants ex parte without need for surprise,
etc.
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- Not all experiences have been rosy for EPA with its use of investigative
information-gathering tools.

- In a recent ruling, the Idaho District Court (faced with essentially the same
fact pattern reported in 820 F2d 308 (9th Cir. 1987) dismissed as moot and not
decided) ruled (on the basis of dicta appearing in See v. City of Seattle, 387 U.S. 541
(1967)) that an administrative warrant obtained under CAA Section 114 allowing an
examination of all records on the premises should be treated like an investigative
subpoena thereby allowing the premises occupant to screen and segregate its own
records rather than enabling EPA officers executing the warrant to verify the
presence and whereabouts of "to-be-copied" records by examining all records on the
premises and then copy those they selected as indicative of compliance or non-
compliance with NESHAPS (asbestos removal-demolition) regulations.

- One Regional office took the ‘specific wording of CERCLA Section 104(e)(2)
at face value, regarding the word "requlre" in that subsection to be equivalent to
"order"; and based on that reasoning; proposed having civil investigators searching
for PRPs sign and issue administrative orders pursuant to that subsection calling for
provision of information orally as well as by the production of pre-existing records.
One such order was signed and served. The company attorney contacted EPA
Headquarters by letter, saying, in effect, that EPA had no authority under CERCLA
Section 104(e)(2) of the type it had claimed by such order, and EPA Headquarters
contacted the region, in turn, indicating dissatisfaction with' what the region had
done. The company had made a pro-forma response and the matter was not pressed
by the region. Innovation was not "risked" here. :

- EPA directed self-investigation Orders have run into some legal snags:

- The case of Wyckoff v. EPA, 796 F2d 1197 (9th Cir. 1986), a case involving a
RCRA self-investigation directed by an order under RCRA Section 3013 resulted in
EPA's power to direct such action even in an "authorized State" being upheld, but
also resulted in a protective order being imposed because the company involved
was then under criminal 1nd1ctment

- The case of ASARCO, INC.v. EPA. 616 F2d 1153 (9TH Cir. 1980) involved EPA-
ordered stack testing under CAA Section 114. There, the Circuit Court probed EPA's
informal administrative record for EPA's rationale for so imposing such a
requirement on the company. It concluded that such informal administrative
record did not substantiate EPA's rationale, for so issuing such a requlrement hence
EPA's order under CAA Section 113 was ruled "arbitrary, capricious, and not in
accordance with law...." the APA standard. The need for "informal administrative
record" pre-paration became clear from this decision, but EPA training has not kept
pace with the need for a well done informal administrative record.
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VI. MULTI-MEDIA ENFORCEMENT
I. Definition

Multi-media enforcement includes coordinating inspections ~and/or
enforcement responses involving violations in more than one environmental area
or "media" at a single facility. ‘ : : o -

II. Scope of Potential Use

All violators, excluding CERCLA, RCRA corrective action, wetlands and minor
violations or small facilities where the potential for violations in more than one
media is limited. ' ' :

~ IL Type of Benefits‘
Multi-media enforcement can Produc‘e tﬁe following benefits:
e Additional leverége over violators; | |
¢ Conserving EPA enforéement resources by improving efficiéﬁcy;.
o Increased media covérage for enforcement actions;

* Larger penalties, and greater likelihood of getting company's -
management attention; and v '

"o Greater potential for innovative settlements, audits, pollution
prevention projects, and comprehensive environmental solutions.

IV. Limitations

Multi-media enforcement by definition is only appropriate for industrial
facilities or companies whose activities require compliance under more than one
statute. Also, since the relevant statutes, CAA, CWA, RCRA and TSCA primarily,
have different enforcement provisions and procedures, timely coordinated response
may be difficult or impossible. There are limitations in DOJ and. EPA settlement
policies which currently limit certain aspects ‘of the more innovative settlements
which may logically flow from multi-media enforcement. Settlements involving
multi-media aspects such as audits, pollution prevention projects or remedial
action in non-target areas may violate  current policies. Additional quasi-
limitations are EPA program guidance, strategic plans, workload models and
accountability systems which cause disincentives to working on cases that are not
priorities in all programs.
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V. Current Experience

In discussions with individuals who have had experience with multi-media
enforcement, we have developed four models representing the range of experience
with these activities.

a. Targeted multi-media enforcement - This approach involves selecting
potential facilities for multi-media enforcement by reviewing available information
on facility location, emissions and compliance history. Automated data systems and
other state and federal information can be used. Geographic Information Systems
may be used for assessing priorities according to industry clusters, pollutant type, .
environmental or health risks or other factors.- Once facilities are selected,.
coordinated inspections are arranged and multi-media response is based on the
results of the inspections. This targeting approach requires a significant up-front
resource commitment and there is, of course, no guarantee that violations will be
found. It is the best way of ensuring that multi-media cases are developed in areas
that fit environmental program priorities. :

b. Multi-media case screening - Under this approach, a process is established
for screening known violators for the potential for violations in other areas. The
screening can be done by searching data systems for other violations, past or present,
reviewing source information, TRI data and state and federal files to see if the
violator is one with a significant potential for violations in other areas. Based on
the screening process, coordinated inspections and enforcement would be
undertaken as appropriate. This screening approach differs from the targeting
approach in that the starting point is an existing violation rather than a source/risk
review. Up-front resource commitment is significantly less and there will always
be, by definition, at least one violation. The multi-media cases identified will not,
however, necessarily reflect planning priorities.

c. Self-generating multi-media cases - Some multi-media enforcement cases
just happen as a result of the development of a single-media case. EPA staff
occasionally discover other violations or the potential for them as they are
reviewing source information during the case development process. When this
happens, decisions are necessary concerning additional compliance inspections,
timing or follow up and lead responsibility. Occasionally, violations are discovered
in a second or third area that are more significant than the original case.

d. Single-media violation/multi-media settlement. The fourth type of multi-

media case is one in which a single-media case leads to a multi-media settlement or
decision. Examples of this would be a settlement requiring the facility to conduct a
multi-media compliance audit or to undertake a pollution prevention project in
another area. This approach is particularly useful where it was not possible or
appropriate to arrange for up-front multi-media inspections and followup but the
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facility is nonetheless one with emissions affecting more than one medium.
VI. Potential for Expansion

The focus for expansion of the use of multi-media enforcement lies in.
improving the enforcement case development and screening process to develop
and follow through on multi-media cases. Multi-media enforcement can be made a
part of our routine enforcement process, as can criminal enforcement or ADR, if
appropriate procedures are established to encourage and support such an approach.
Multi-media enforcement can become simply one option in our process rather than
a special initiative. (One useful tool for assisting in making multi-media
enforcement more routine would be a case development/screening flowchart for |
use by Regions. This is listed as one element in the Plan of Action, part 9.)

VII. Impediments to Expanded Implementation

EPA's organizational structure is a significant impediment. Our media-focused
agency leads to differing enforcement priorities, inspectors that are familiar with
only one program and compliance and other environmental data systems which
have not been designed to be compatible: Of course, our structure mirrors our
statutory authority and the substantial variance in the enforcement tools in the
various statutes can also make coordination challenging. An additional
impediment, at least in the approach taken to date, is that startup costs are
substantial due to the need to analyze data, identify sources and coordinate
inspections. It is entirely possible that after this substantial effort no, or only
insignificant, violations may be identified. Also, programs may be reluctant to
become involved in a multi-media case if it means a loss of control over the
enforcement process. A significant impediment in the Regional counsels' offices is
that multi-media cases receive no more credit in workload models than single-
media cases.

VIII. Potential Incentiveé

* Workload models, STARS measures and other accountability systems
need to give credit for multi-media cases. '

® Strategic plans should include specific consideration of the
development and management of multi-media enforcement.

* Enforcement reports should highlight multi-media successes.

* Media releases should emphasize multi-media cases.
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IX. Plan (_)f Action

inspections :

|
I

Development of inspector training and checklists for multi-media

Improved data system compatibility

Statutory and regulatory 'amendments to make enforcement
procedures more uniform ;.

Accountability system and workload enforcement

Policy development by the ' Office ofv Enforcement with folloWup

pclicies by other offices k

Inclusion of multi-media enforcement in Strategic Plans

Development of a model case development/screening flowchart to aid
Regions in managing the enforcement process
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VII. ENFORCEMENT TARGETING
I. Definition

Enforcement targeting is the activity of selecting a category of sources to
evaluate for compliance and appropriate enforcement action. The category that is
selected has a common theme that is based on a defined objective. This objective
may be pollution reduction from an industrial class of sources that has a high
noncompliance rate, risk reduction in a geographic area, evaluating the
effectiveness of a particular regulation, or ensuring awareness of a new regulation.
Given the resource constraint environment in which we work, a selection process
to reduce the number of violators that we address, while ensuring the deterrent
effects remains high, must be incorporated into our strategic planning.

II. Scope of Potential Use

Targeting can be program-speczific or a multi-media/ multi-statute approaéh. It
can be geographic area based or source typed based.

* Program specific targets may be based on industry type, geographic
area,pollutant type, individual regulation, or a combination of these. It
may be decided to identify a specific industry, such as steel,
petrochemical, or feedlots, for compliance with either a newly adopted
regulation or a regulation that has been on the books for some time.

¢ Targeting a geographical area may be based on determining compliance
for specific pollutants in a sensitive area or focusing on an area known
to have incidence of a specific cancer or other health effect relating to a
pollutant that is regulated under a program. '

* Multi-media/multi-statute targeting is usually done to address a
potential high risk concern or reported environmentally related health
problem, or to ensure that a class of sources is in full compliance. This
type of targeting may be driven by Toxic Release Inventory analysis,
public concerns, or Agency priorities. :

III. Types of Benefits

‘As previously mentioned the prime reasons for enforcement targeting is
driven from resource constraints. Targeting carries with it a number of efficiencies:

* Dealing with a specific industry or pollution problem allows greater
expertise to be developed throughout the staff involved in the project;
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e Efficiencies in the development of technical and legal background
material are gained through the use of targeting.

e There is a greater cons1stency in the 1mplementat10n of the individual
regulations;

¢ Greater compliance can be leveraged through a carefully planned
oufreach program;

* The effectiveness of an individual regulation can be evaluated,;

¢ Awareness of a new regulation‘ can be enhanced; and

e The greatest risk reductions canf be addressed with scarce resources.
IV. Limitations

* Any office using a targeted enforcement approach ‘must reserve some
resources for general enforcement so unexpected important compliance
problems can be addressed.

¢ Certain regulated populations are so large and the program resources
devoted to monitoring compliance is so small that initially a neutral
inspection/enforcement program is the best way to send . the
enforcement message out to the community.

V. Current Experience

Most program offices have pblicies on "Significant Non-compliers" and
"Timely & Appropriateness”. While these are forms of targeting there has been
significant use of more defined targeting by each program office.

e Most of the current experience in enforcement targeting has been on a
national program level with the Regional Offices following these
strategies. Recently, Regional Offices have initiated : targeted
enforcement efforts based on high risk geographical areas or groups of
sources screened for there high risk.

e When new regulations are adopted, a special emphasis is usually
placed on the regulated sources during the first year.

e A program office may decide that a source category is too large to
maintain a high level of continual compliance monitoring and
therefore periodic messages" need to be sent to the regulated
community. Such was the targeted enforcement initiative that
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‘culminated in the announcement of the filing of 21 civil complaints
against NESHAPS asbestos removal activities by the U.S.

Attorney General in 1988. By targeting this source type for intensive
inspections over a finite period of time and then bunching the cases,
the announcement became a media event and the agency was able to
reach a much larger segment of the community with the enforcement
message then would have occurred if each case was worked separately.

e Targeted enforcement has been used to judge the effectiveness of
various VOC regulations. Prior to conducting these projects it was
assumed that from a planning perspective these regulations were 100%
effective. However, after reviewing a high percentage of sources
covered under a specific regulation through a well planned process it
was determined that somewhat less than the assumed environmental
reductions in loadings were actually occurring. This type of targeted
effort can help to identify inconsistencies in implementation, problems
with language interpretation by field inspectors and office case review
teams, adequacy of surveillance, and why planning strategies did not
meet desired goals. :

VL. Potential for Expansion

The greatest area for increasing the use of enforcement targeting is in the
Regional Offices. With the increased emphasis on regional strategic planning and
flexibility in STARS, the Regions have greater latitude to initiate strateg1es that
reflect regional, state, or community concerns and needs.

* Identification of geographic areas of high risk through the use of Toxic
Release Data (TRI) is becoming more commonplace in Reg1ona1 Offices.
The usefulness of TRI data to screen for high risk areas is enhanced by
the tools available in the Graphic Information System (GIS). The use of
these tools to target multi-media/ multl-statute risk reducuon should
be increased.

® A targeting strategy can be combined with penalty policies and an
outreach program so that as time passes the penalties will increase. As
the strategy progresses and the regulated community s awareness of
the comphance initiative and staged penalties is mcreased this will
hopefully increase voluntary compliance.

¢ Data integration of the comphance records from all media and States
will enhance our ability to improve targeting.

4-61




VII. Barriers to Expanded Implementation

The major barrier to expanding regional targeting initiatives is the
need to comply with national Timely & Appropriateness pohc1es or the
perception of that need. ‘ , ‘

Timely & Approprlateness policies also can present difficulties with
state agencies in the 1mp1ementat10n of an enforcement targeting

strategy. ‘

L.

If targeting is heavily directed towards complex cases and a mix is not
maintained in the case load of an office, then the general enforcement
statistics may suffer.

Multi-media/multi-statute tax getmg currently suffers from the
limitations on who gets cred1t for the case.

VIIL Initiatives to Overcome Barriers

Regional initiatives should be encouraged by national program offices.
National program managers should solicit regional initiatives and
ensure that these initiatives receive the same recognition that
enforcement generated through conventional adherence to national
objectives receives.

Equally, the Regions must share responsibility in ensuring that
national program objectives can be met. This requires the regional
offices to develop strategies, clear objectives, and explanations of
increased benefits, and present their plans early in the planning cycle to
their national program managers, so that they can be incorporated into
the national commitments.

If responsibility for enforcement of the targeted population is shared
with the state agency, then it must be brought into the planning. This
will help to ensure that their support and expertise will enhance the
effort, state needs can be factored in the strategy, and ensure that they
will conduct their enforcement efforts in support of the initiative.

IX. Plan of Action

Guidance pertaining to development of annual program objectives and
strategic planning should ‘encourage greater use of enforcement
targeting. Encouragement should be directed to both the nat1ona1
program offices and the reg1onal offices.
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Workload models must provide appropriate recognition for regional
enforcement targeting.

Guidance should be expanded to aid in the development of the various
types of targeting strategies. This guidance should identify factors that
must be considered in developing a targeting strategy, evaluating the
success, understanding the leveraging effects of penalties and outreach
and use of targeting tools such as TRI and GIS. .
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VIII. RISK-BASED /POLLUTION PREVENTION ENFORCEMENT
I.l Definition

Risk-based enforcement considers application of existing federal authorities to
any media in order to address releases into air, groundwater or surface water which
pose a high risk to human health or the environment. Superfund authorities in
particular are very broad and provide an opportunity to address all releases at a
facility using a risk based approach. Once releases are identified and prioritized, a
waste minimization or pollution prevention strategy for remediation can be
developed in an enforceable agreement, starting w1th those that pose the highest
risk.

II. Scope of Potential Use
e Risk based enforcement can be incorporated into ongoing enforcement
actions in any media or can be applied to targeted facilities which have
reported releases under TRI.

IIL lepes of Benefits

* EPA can target any fac111ty which has high r1sk releases into air,
groundwater or surface water. l

e Sites with multi-media releases of hazardous constituents can be
characterized at one point in tlme

* EPA can negotiate total site clean—up, incorporating waste reduction
strategies.

* Facilities will be required to focus clean-up efforts on the most
significant releases.

* TRI information can be effectively utilized.
IV. §‘Limitations

e Administrative enforcement procedures are inconsistent among media
programs.

* Not all media regulate using a Irisk—based approach.
® There is no policy or guidance available to the Regions on how to

evaluate, approve and incorporate industry pollution prevention
initiatives into an enforcement agreement.
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- V. Current Experience

EPA's enforcement approach is inconsistent under current
Federal /State control programs. :

Exisﬁng statutes provide varying degrees of protection.

Not all programs use risk-based authorities to determine cleah-up
levels. v

Some Reglons have initiated pilot studies for risk-based enforcement
Facilities have been targeted based on TRI information, geographic
studies and compliance history. Multi-media assessments for targeted
facilities are currently being done.

Regions have begun negotiating pollution prevention conditions into
enforceable agreements; however, in some cases final agreements are
being delayed due to a lack of settlement guidance from HQ.

VI. Potential for Expansion
There is substantial interest and activity by the Regions in the areas of
risk-based enforcement and pollution prevention. With EPA's focus
changing to total environmental impact, risk-based enforcement and
waste minimization are both key tools for addressing facilities wh1ch

pose the highest risk to human health and the environment.

Risk-based enforcement and pollution prevention can be incorporated
into existing media programs. ‘

Ongoing Regional pilot projects should be nurtured by OE. Expansion
to all Regions should be evaluated based on success of the pilot efforts.

VII. Barriers to Expanded Implementation
Implementation is subject to buy-in by Regions and HQ.

A significant investment in cross-media enforcement training will be
required by HQ and Regions.

Risk-based enforcement actions will be more complicated and resource
intensive.

Each media prograrh may have other enforcement priorities.
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* EPA risk-based enforcement may conflict with authorized state
programs.

¢ Need to make pollution preventlon guidance available to the Regions
for settlements. i :

¢ Risk-based enforcement may supersede medm—spemﬁc decisions to
allow higher risk releases in a particular industry.

VIIL. Initiatives to Overcome Barriers

* Regions and HQ must Wonk together to overcome "media-myopia."
Risk-based enforcement and pollution prevention initiatives by
definition must cut across traditional media boundaries to be
implemented effect1ve1y Env1ronmental groups are already beginning
to target facilities using risk as the principal criterion.

¢ For risk-based enforcement, existing legal authorities are available to all
media programs. Evaluation of legal authorities has not resulted in
any apparent impediments to cross-media application to date. Lack of
progress in this area appears to be principally self-imposed.

* An infrastructure should be established by OE which results in
successes and failures from ongoing pilot projects being effectively
communicated to the Regions and HQs. Formal training should be
made an integral part of the process to ensure best possible
implementation.

® Criteria should be developed by OE in conjunction with each program
to determine when application of risk-based enforcement or pollution
prevention is most appropriate.

* HQ should develop policy for evaluating pollution prevention/waste
minimization initiatives submitted by industry. Lack of written
guidance is hindering negotiatlon of enforceable agreements
incorporating pollution preventlon in some Regions.

IX. Plan of Action
Near Term

- Educate Agency offices regarding ongoing pilot projects.

- Develop written policy and guidance for evaluating pollution
prevention initiatives submitted by industry.
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- Develop penalty mitigation guidance for pollution prevention
initiatives.

Long Term
- Evaluate pilot projects for suitability for larger scale implementation.
- Determine specific program needs for implementation.

- Conduct training for program offices and legal staff.
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IX. INNOVATIVE REMEDIES
I. Definition
Innovative remedies and settlements include both legal and technical
enforcement activity included in case resolution which in some unusual way
promotes compliance and/or reduces pollution to improve the public health,
welfare, and the environment. Broad categories of such act1v1ty consist of: :

a. Publicity which creatively combines innovation with tradition to
extend the reach of response strategies and promotes compliance;

| . | sy
b. Promoting new technologies with potential to improve our ability to
solve environmental problems;

¢. Promoting training in the regulated communities which fosters
compliance; and

d. Environmentally beneficial projects aimed at achieVihg a number of
objectives, such as: w

o increasing the use of effective, though infrequently used, remedies;

e importing remedies from other media and tailoring them to fit
specific cases;

o leveraging a single case for broader compliance; and
o remedial action which goeé beyond fixing the current problem.
Examples of such activity include"the following:

. de51gnat10n of settlement funds in trusts held to foster vehicle
inspection programs;

e training courses for operators of control facilities;

e use of public information to change public perceptions about
tampering and fuel-switching and automobile emission controls; and

e use of publicity in trade magazines to deter removal of vehicular
emission control systems.
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II. Scope of Potential Use

Full Range of environmental enforcement activity;

Federal, State and local enforcement;

- All environmental media; and

Initially best limited to applications in areas where risk of failure is low
and there is a well defined potential benefit (e.g., large cases where the
total penalty is well beyond economic gain and the benefit of the
innovation is easily recognized). Gradually build on the successes until
such projects can be routinely considered as part of the settlement
process for all cases.

TII. Benefits
Deal with specific problems larger than the case (e.g., publicity to
reduce customer demand for tampering and fuel switching; translating
TSCA Import regulations for foreign chemical manufacturers
(Japanese) to ensure compliance upon arrival in USA).
Deter original offenders, repeat offenders and set the stage for non-
recurrence of violations in broad context (e.g., ad in trade publication by

a violator cautioning peers about non-compliance),

Support overall environmental efforts (e.g., allow violator to fund
AAA program to test cars). o

Test new technology.

Identify most effective remedies and standardize (encourage refiners
who exceeded lead in gasoline standard to reduce usage in future
periods).

Publicize new Agency efforts (e.g., MWPP training).

Settle cases better.

Allow previously unresolved, unaddressed problems to be dealt with.

IV. Limitations

Although the recently issued policy on the use of Supplemental
Environmental Projects in assessing penalties provides considerable
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flexibility to enhance settlements with innovative remedies, some
restrictions still apply because of the Anti-Deficiency and Miscellaneous
Receipts Acts.

* Past misuse of innovative remedies limits their effectiveness.
Negotiators have sometimes accepted poorly designed, minimally
acceptable projects which were difficult to monitor in order to expedite
settlement. These become horror stories and frighten other program
officials. ‘ '

* Initial Investment can be high. This include new project start-up costs
as well as the risks of mistakes in trial-runs, field tests or false starts.
These become sunk costs which dampen the desire to innovate.

|- . .

¢ Statutory provisions for enforcement and compliance vary among the
major environmental laws (CWA, CERCLA/ SARA, TSCA etc.),
making it difficult to achieve consistency and compatibility.

¢ Many cases, therefore, just are not conducive to innovative settlement.
Innovative remedies/settlements must fit within case structure to
make sense (e.g., major innovations may be out of proportion for
minor settlements) (e.g., can't negotiate where major portion of
penalty is economic gain). '

e Enforcement sanctions are carried out through multiple organizations,
either directly or through delegated authority; this makes consistency
difficult to achieve.

V. Current Experience

The Office of Mobile Sources in the Air program has historically used
innovative settlement, primarily in the use of publicity (see Attachment 1), and
auditing to deal with tampering and fuel switching. The publicity was successful
because a major problem in its effort was public perception. The public believed
that fuel switching (using leaded gasoline in cars designed to use unleaded), and
tampering did not hurt the environment (i.e., my car really is clean - look at the
buses), gave them increased performance, saved energy, and was cheaper.
Dispelling this perception through publicity via case settlement was a good way to
reduce or eliminate the very basis for non-compliance by the regulated industry.
This effort in conjunction with other effective program activities did in fact reduce
both fuel switching and tampering. ‘ ‘ |

The basic process used in case séttlemenf by the Mobile Source Program also
helped. In every instance in order to settle a case the violator was required to: 1) fix
the problem (e.g., replace ruined catalysts), and 2) pay a penalty in excess of
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economic gain, and then, if appropriate, the penalty could be mitigated further if the
violator did something beneficial to the environment.

Over time the office built up a record of settlements with examples of good
mitigation projects so that each case attorney had a good example to follow for
almost any case which might arise. As the experience grew the settlements became
more creafive and better

The TSCA program also has successfully used innovative remedies as part of
its case settlements. In each case it used one case to achieve a broader goal
successfully leveraging the value of that one settlement. Attachment 2 contains a
list of these cases.

VI. Potential for Expansion

e Use by all programs for major violations where there is substantial
room to negotiate.

e Use in new program efforts to describe value, goals, etc., of innovation
(e.g., potentially valuable in settlement of CWA mun1c1pa1 violations
where the new Municipal Water Pollution Prevention Program can be
forwarded by POTW operators explaining how the program works to
their peers.).

* Use publicity in any case where public opinion can directly influence
environmental activity.

* Use where individual activity can affect a generic solution.

¢ State and local regulators should be encouraged to adopt Federal
innovations as appropriate, adjusting them or creating their own.

, v VIL Barriers to Expanded Implementation
* Current "culture”, performance standards, program, enforcement goals |
and organization not yet set up to recognize value of innovative
settlements.

e Bad experiences’with new ideas discourage repeated attempts.

* Economic benefits of non-compliance are often so high that they more
than offset deterrent value of penalties (i.e., no room to negotiate).

¢ State-Federal-local jurisdictions sometimes have different -- even
incompatible -- views of remedies.
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Competing priorities for fixed resources may require that some current
activity either be discontinued or redirected.
|

l
There is an absence of shared successful experiences.

There is some regional perception that demand for innovative
remedies is greater in Superfund than in Air or Water Programs.

Pollution can be easily be ﬁ)ushed from one medié to another (e.g.,
burning sludge may solve a water pollution problem while creating an
air pollution problem).

VIIL Initiatives to Overcome Limitations and Barriers

OE and/or individual program offices to evaluate current practices to
see if remedies are really working as expected; if not, identify areas for
improvement and innovatidn. '

Update Guidance Documents to incorporate areas where innovative
remedies can be (have been) successfully used.

Ensure quicker response to anon-comphance to reduce economic gain
from violations. |

Ensure a sufficient range of penalties to accommodate innovative,
multifaceted settlements as well as deterrence.

Give awards for outstanding innovative settlements and publicize
these awards in EPA.

Analyze "bad" experiences to ascertain what went wrong and develop a
checklist of practices to avoid consider transferability of remedies from
both technical and legal pomfts of view.

Seek legislative changes whi@ specify acceptability and desirability of
innovative remedies. 5

;Plan of Action

| v
Fashion generally acceptablé "innovative remedies" for specific type
cases in specific program. |

IX.

Put "innovation" into performance agreements of key enforcement
personnel in headquarters and Regions.
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- Add innovative settlements as a criteria for an outstanding ratmg in
ORC performance standards.

Promote value of innovation repeatedly in memos to programs and
Regions on case settlements focusing discussion on specific types and
" how they worked.

Include guidance on when and how to use innovation in Guidance
Documents to programs and Regions, requiring that it be considered in
all settlements in selected well-defined cases.

Have Program Offices review existing penalty policies to determlne
how to incorporate innovative remedies.

Have OE put together examples of successful innovative remedies, put
these into a notebook and distribute.

4-73







ATTACHMENT 1
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Attachment #1
Air - Mobile Sources

Following are examples of environmentally beneficial penalty mitigation projects
designed to change the behavior of known polluters and raise the environmental
awareness of potential polluters among various groups such as fleet operators,
mechanics, high school students and other members of the driving public using
group events, when appropriate. (Use of these remedies in settlements prior to
involving DOJ is still not routine, especially in program areas outside of Air.)

- On EARTH DAY, pre-diagnostic emissions testing will be conducted by the
AAA and the American Lung Association with funds from penalties.

- Notices about emission controls were included in routine mail-outs of motor
vehicle registration forms to alert drivers that they need to know not only
that their licenses are expiring, but also that new clean air requirements are
in effect.

- A Goodyear blimp with an environmental message was rented by a polluter
to circle a baseball field during a world series game.

- Clean Air jogging marathons were organized and conducted with penalty
funds to make a serious statement about the effects of pollution on breathing.

- Radio and T.V. ads were developed and delivered by polluters describing
their particular violation and resulting penalty.

- Magazine articles were written and published by polluters under Agency
guidance to detail the harmful effects of their violations and make a case for
preventing pollution rather than paying penalties.

- Posters warning drivers about the ruinous effects of fuel SW1tch1ng on their
engines or tampering with emission controls were hung up in gas stations.

- Polluters funded endowments for professorship or grants for environmental
studies at universities (e.g., Brown Cloud Study at Denver).

- Courses on emission controls and environmental impacts were developed
for mechanics as well as high school students in vocational-technical
curricula.
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ATTACHMENT 2
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Attachment #2

TSCA

El Paso Polyolefin (1982) - Used settlement to compel respondent to develop an EPA
- approved trade association presentation stressing compliance with new TSCA pre-
manufacture notification requirements.

AT&T (1986) - Settlement required notice in major trade journals of TSCA
compliance implications for "high-tech" industries, which had recently been
identified as having a high rate of noncompliance.

Canon Copier - Settlement attempted to address foreign chemical importers'
noncompliance with TSCA. Settlement compelled translation of TSCA regulations,
policies, guidelines into Japanese, and development and presentation of a Japanese
national trade association program on TSCA compliance. An EPA representative
supervised the translation and attended the meeting.

Chemical Waste Management (Emelle and Vickery) Combined TSCA and RCRA
environmental audit with credit for "experimental"” waste reduction technology
demonstration projects.
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X. FIELD CITATIONS
I. Definition

The term "field citation" defines a class of enforcement documents issued by
inspectors in the field and designed to streamline enforcement of health and
environmental regulations. Field citations have characteristics similar to traffic
tickets, that is, the citation typically addresses a clear-cut violation, requires the
violator to correct the violation, often carries a small penalty, and provides for some
type of appeal. However, the citation can be one of several legal entities, including a
notice of violation, an administrative order, a short-form settlement agreement, or
a summons. While field citations are, by definition, issued in the field and assess
penalties, related procedures include in-field notices (issued in field but without
assessing a penalty) and short-form: notices (issued from the office after review of
the inspection report). In contrast to traditional enforcement, field citations and
these related techniques wusually provide resource-effective, on-the-spot
enforcement response and remediation since the violator has a greater incentive to
address the cited violation than to contest. ‘ ‘ '

IL. Scope of Potential Use

e Because field citations are flexible tools, they can be used by a variety of
federal, state and local programs to address numerous clear-cut or
relatively minor violations.

e By arming inspectors with an on-site enforcement tool, field citations
provide an enforcement presence in the field. Field citations allow
inspectors to address- violations that may not have been addressed
previously or to address a greater number of violations.

» Field citations allow a program to reduce a backlog of environmental
cases. Each case can be resolved in a shorter period of time, using fewer
program resources, thus enabling programs with small staffs to
improve compliance. This is especially true for programs that settle
certain classes of cases for relatively low amounts, as field citations will
achieve the same result quick?r and easier. : -

e Programs that experience difficulty competing for legal resources or
getting on a court docket may be able to avoid this barrier through the
use of field citations. If properly designed and implemented, field
citations are infrequently appealed and often allow the substitution of
informal appeals procedures for traditional legal procedures.
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III. Type of Benefits

Field citations streamline the enforcement process, making it quicker,
less resource-intensive, and more automatic. Field citations reduce the
amount of time inspectors and administrative staff spend on each
violation by reducing the amount of follow-up paperwork that must be
completed. For example, California's Department of Health Services
initiated a field citation pilot program in 1989 to enforce RCRA Class II
violations (i.e., less serious violations). Before the ticket was
developed, "minor" violations took about 592 hours of staff time per
case to resolve; after the ticket, total staff time was reduced to 7 to 10
hours per case. :

Field citations, ‘especially those carrying penalties, create a clear
enforcement message for violators that no violation will be
overlooked. B

Field citations can reduce court backlogs and facilitate enforcement.
The Province of Ontario, Canada initiated a field citation program in
part to remove many of its environmental and health violations from
criminal court, where they competed with much more serious
violations (e.g., murder), were rarely placed on the court docket, and
rarely enforced. :

A field citation program builds staff morale. Field citations allow staff,
especially inspectors, to see a case through from initial ticketing to

settlement and compliance. Inspectors also substitute for higher level
administrative personnel and lawyers for certain classes of violations.

Field citations with penalties can be used to generate revenue.
IV. Limitations

Field citations may not be useful for addressing all violé.tions, especially
those that cause immediate environmental harm, such as spills or
releases of hazardous substances.

Field citations might not significantly expedite enforcement in
programs with complex regulatory requirements. Field citations are
most appropriate for clear-cut violations; if the regulations are too
complex and/or require inspectors to use too much discretion in the
field, inspectors may prefer to continue using traditional enforcement
tools and violators may be more likely to contest the citation.
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Because the inspector has the key role in determining when to issue a
citation or when more or less severe enforcement is indicated,
inspector training is critical. In addition, prov1d1ng support and
building incentives into mspector performance review are important
to program success.

While some programs have effectively implemented field citation

programs without having administrative penalty authority (e.g., using

short-form settlement agreements), others want to obtain clear

legislative authority before proceeding with the program. Obtaining

this authonty may be difficult for some programs, especially if the

legislature is cautious in granting policing authority or if passing

legislation is excessively protraLcted

Field citations may not be effective in a jurisdiction that anticipates a

large number of appeals of the citations. If the agency must devote -
substantial resources to a‘ccommodating appeals (e.g., court time,

lawyers, etc.), the advantage of using field citations disappears. The

nature of the regulated community, previous enforcement efforts, and
the amount of the fine can all affect the number of appeals.

V. Current Experience

The most significant effort to implement field citations is in the Office
of Underground Storage Tanks (OUST). Field citations appear to be
ideal for the UST program because of the size and nature of the
regulated universe, OUST's decentralized approach to enforcement and
the number of relatively minor violations that are not well suited to
traditional enforcement. OUST has already initiated pilot field citation
projects in several state and county UST programs. OUST is examining
using field citations as an additional federal enforcement tool during
initial inspections in those | cases where EPA will conduct inspections.
However, field citations may not be appropriate for addressing state
referrals, since, by the time a state refers a case to EPA, the violation is
likely to merit a more serious enforcement response than a ticket.

EPA's Office of Mobile Sources inspectors issue $200 citations for fuel
dispenser nozzle violations. Originally, the citation was a short-form
settlement agreement issued from the office after the inspection, but
the citation evolved into a tiCket which could be issued in the field.

PCB pilot programs were 1mt1ated in Regions III and V; wh11e Region
III discontinued the pilot because it felt that the regulations were too
complex to be effectively addressed with citations, Region V has
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integrated the successful pilot into its program. As described below,
minor PCB violations, as well as other environmental violations, are
addressed using field citations in Region VIIL.

Region VII inspectors issue various forms of a notice of violation on-
site for addressing minor violdtions in several environmental
programs (PCBs, pesticides, RCRA, and NPDES). The notice instructs
the violator to correct the infractions and submit evidence of
compliance within a set period of time or risk penalties or formal
orders, although the notice reserves the right to pursue  enforcement
of any other violations detected during the inspection. By reserving
case developer and attorney time for more ambiguous cases and civil
complaints, the field citations have successfully reduced backlogs of
minor enforcement cases and allowed the programs expeditiously to
achieve high rates of compliance for these classes of violations.

Several state and local programs have also independently instituted
field citations in a number of health and environmental areas ( e.g.,
New Jersey, the District of Columbia, Dade County, FL and New York
City), or for select programs (e.g., California for RCRA violations or
North Carolina for water discharge violations).

VI. Potential for Expan_sidn

Programs currently using field citations to address a few violations may
be able to expand the number of citable violations.

Federal programs that do not use field citations but where federal, state
or local efforts have indicated success should be able to adopt field
citation techniques. For example, the RCRA program might examine
the California, New Jersey and Region VII field citation experience. A
number of Regions might benefit from Region VII's success using field
citations in a variety of environmental programs.

Programs with large regulated universes and scattered sites should be
targeted for expansion efforts, since on-site enforcement can be effective
in these situations.

Expansion is most likely to occur in those programs which have an
incentive to apply field citations, such as those with a large case backlog
or new programs that would like to institute compliance monitoring
and enforcement activities but have limited staff and resources. '

Concern over placing inspectors into potential confrontations with
violators or, even worse, into compromising relationships, might
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discourage some programs from using existing authority to issue

crtatlons in the field. However, short-form settlement agreements
ssued from the office after case review can be substituted for field

crtatlons without seriously d1mmlshmg the eff1c1ency of -the program.

VII. Barriers to Expanded Implementatlon
Lack of knowledge of field cxtatxon program and 1ts uses

Lack of authority for 1ssu1ng field citations with penalties Some
programs might be reluctant to permit inspectors to issue citations
without clearly defined statutory authorization, e.g., the EPA Office of
Stationary Sources is awaiting specific statutory authority under the
Clean Air Act to support a field citation program. In contrast, the Office
of Mobile Sources pioneered a field citation program using a short-
form settlement agreement in'lieu of administrative penalty authority

Lack of authority for delegelting enforcement powers to inspectors;
inability or unwillingness to ]prov1de adequate trammg and incentives
for inspectors

Federal penalty pohcres and enforcement procedures that restrict ablhty
to use streamlined citation and appeals procedures

Reluctance of decision-makers to accept change

Federal focus on big enforcement cases that leads to the impression
arnong program staff that small cases are expendable or that a backlog of
minor cases is permissible

| VIII. 'Initiatixj;res to Overcome Barriers

Promote field citations through sales efforts, focus groups, or word of
mouth. Provide interested staff with "sales" material designed to
overcome psychological barriers' to implementation and change.

Encourage and train federal program managers to systematically study
the need for improved methods for enforcing regulations. For
example, managers that apply total quality management analysis to
examine program shortcomings in addressing violations, enforcing
against violators, or reducing time and resource expendltures may find
that field citations would be an effective method for 1mprovmg
performance in these areas.

Create ways to overcome structural barriers to implementation, such as
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the delegation of authority to inspectors, or the conflict between
traditional enforcement measures (which reward programs for large

- numbers of "big" enforcement cases and large penalties) and the use of
field citations (which are effective but address minor violations and
assess smaller penalties). '

* Provide ways for programs to overcome some of the practical
difficulties of implementing field citations by providing programs with
tools for implementation, such as inspector training in field citation
techniques. ‘

* EPA may be able to assist states in obtaining administrative penalty
authority by taking every legislative and administrative opportunity to
include the requirement that states obtain administrative penalty
authority as a condition for state program approval. ’

IX. Plan of Action

Immediate

Educate Agency offices about successes using field citations.

Develop Agency-wide list of interested and appropriate programs for field
citations. : v ,

Determine specific program needs for implementation.

Study barriers to federal and state use of field citations and identify methods
for removing each barrier.

'

Near Term

- Pilot field citation programs in several federal and state programs.

- Work with EPA and DOJ attorneys to identify and overcome real and -
perceived barriers to the use of field citations. Determine and identify which
classes of cases are appropriate for field citations and which require
traditional enforcement. : '

Long Term

- Provide training in field citation techniques. : :
- - Alter state program approval requirements and penalty and enforcement
policies to allow greater flexibility in a program's approach to enforcement.
- Revise measurement and reporting criteria for enforcement. '

Recommendations

"Get the word out" about field citations to environmental enforcement
4-87 '




programs.

Provide interested programs with names of contact persons in programs that
use field citations; show "who's doing it".

Develop identifiers that will help EPA target the types of programs that will
benefit from using field citations.

Get programs to systematically study enforcement problems and areas for
improvement (using total quality management analysis) and then explore the use
of field citations to improve program performance. Other expedited techniques
may be identified as well. |

Examine structural and pracncal barriers to the 1mplementauon of field
citations and work to eliminate those barriers.
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APPENDIXI
Field Citations - Supporting Program Examples

California’'s Department of Health Services initiated a field citation pilot
program in 1989 to enforce RCRA Class II violations (i.e., less serious violations).
The program was implemented without acquiring administrative penalty authority.
Program officials sim